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City Bank Farmers Trust Company 
offers you its services as executor, 
trustee, custodian, guardian, or 
manager of investments in New 
York. It is also equipped to serve 
corporations as transfer agent, reg- 
istrar, corporate trustee, or in other 
agency capacities. 

You are cordially invited to dis- 
cuss with one of our officers the 
services the Trust Company is or- 


ganized to render. 


City Bank Farmers 
casera wx L7USt Company 


Head Office: 22 William Street, New York; Uptown Office: Madison Ave. at 42nd Street; 
Brooklyn Office: 181 Montague Street 





Stability and Adaptability 


The Priceless Attributes of Trust Service 


Report of 1939 Mid-Continent Trust Conference 


HE best attribute of the corpo- 
rate fiduciary is its Stability— 
much to be valued in good times, price- 
less in troubled times.” To this re- 
mark by Chairman L. L. McArthur, Jr., 
in opening the tenth Mid-Continent 
Trust Conference in Chicago on October 
26, was added the observation that an- 
other notable attribute of trust service is 
its adaptability to new needs and new 
problems. These were the underlying 
themes of a Conference that set a new 
record for attendance and attention, 
there being a registration of 736 trust 
men from the sixteen States in the Con- 
ferences, nine others and Canada. The 
meetings “played to a Full House;” 
there were no “poker faces;” the cards 
“were on the table;” and the delegates 
were sent away with a “Royal Flush.” 


Mr. McArthur, who is president of the 
Corporate Fiduciaries Assn. of Chicago, 
host to the delegates, and vice presi- 
dent of the Northern Trust Co., admir- 
ably summed up the value of the Con- 
ference, which was held under the aus- 
pices of the Trust Division of the Amer- 
ican Bankers Association: 


Ger 


“In a sense, this Confer- 
ence should serve you and 
me on a super scale in the 
same fashion that our In- 
vestment Committees and 
Directorates serve each of 
us individually. For here, 
too, you will have, in mat- 
ters materially affecting 
trust business, a free dis- 
cussion of the pros and 
cons, an exposition by ex- 
perts of their studies, their 
research and their conclu- 
sions.” 


L. L. McARTHUR, Jr. 
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Stabilizing Business 


HE nation’s trust institutions make 
a definite contribution to the stabil- 
ization and advancement of American 
business, Robert M. Hanes, president of 
the A.B.A., told the Conference. “The 
work of the corporate fiduciary acts as 
a stabilizer by reducing the probability 
of economic waste,” said Mr. Hanes, 
who is also president of the Wachovia 
Bank and Trust Co., Winston-Salem, 
N. C. ; 
“Frequently when a lagging business 
becomes part of an estate or trust, and 
there is no chance for an advantageous 
sale, the trust institution revitalizes 
the management, eliminates unprofit- 
able features, and puts the business on 
its feet again. The corporate trustee 
protects property from dissipation and 
deterioration. It conserves wealth, yet 
makes it productive, and hence in- 
creases its usefulness over a longer 
period of years,” Mr. Hanes asserted. 
Roland E. Clark, president of the 
Trust Division and vice president of the 
National Bank of Commerce, Portland, 
Me., after expressing the hope that the 
Mid-Continent Conference 
would be continued as an 
annual feature, urged trust 
institutions to observe the 
spirit as well as the letter 
of the Trust Indenture Act 
of 1939. At the same time, 
Mr. Clark appealed to bank- 
ing, industry and business 
to bear well in mind domes- 
tic, political and economic 
problems despite the dis- 
tracting news of the Euro- 
pean war. 





Trust facilities in 
keeping with the 
standing of Virginia's 
largest and Richmond’s 
oldest bank. 


National Bank of Richmond 


Member Federal Deposit Insurance Corporation 


Survey of Public Opinion 


<4 HE spotlight of criticism has 
been turned squarely upon us 
with the result that much has been said 
about our mistakes and weaknesses and 
far too little about our good jobs or the 
worthwhile results accomplished,” 
stated Gwilym A. Price, vice president 
in charge of trusts, Peoples-Pittsburgh 
Trust Co. “We must show the public 
our investment record to prove that 
trust funds are not largely tied up in 
defaulted mortgages or invested wholly 
in government bonds,” Mr. Price said. 
The best results can be accomplished 
for the individual institution only by 
a combined and unified effort on the 
part of all trust institutions, continued 
the speaker. Recognizing the need for 
an educational program, the Trust Di- 
vision’s Committee on Trust Informa- 
tion, of which Mr. Price is Chairman, 
has engaged the well-known market an- 
alyst, Elmo Roper, “to find out what 
the public knows about the trust busi- 
ness and what they like and do not like 
about us.” It is entirely possible, Mr. 
Price declared, that many new facts 
about trust business will be brought 
to light and that a different approach 
to the problem will be necessary as a 
result of the facts gleaned. 


Drafting Trust Instruments 


RUST instruments in the future 
must be drafted with greater flex- 
ibility so that trustees will be able to 
adjust the funds in their care to meet 
violent changes in the nation’s busi- 
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ness, financial and economic structure, 
declared Arthur F. Young, vice presi- 
dent and trust officer, National City 
Bank of Cleveland. This was the almost 
unanimous conclusion of the speakers, 
of whom Mr. Young was one, at the 
American Bar Association’s Convention 
in July. 

In his Conference address, Mr. 
Young stressed the points which were 
brought out at the Bar meeting, show- 
ing principally the lessons to be learn- 
ed from the depression which “re-em- 
phasized the forgotten truth that the 
dead hand often strangles a trust estate 
and inflicts great damage on the bene- 
ficiaries.”.. The problem is “how to free 
the trust from the grip of rigor mortis 
and make the dead hand live,” Mr. 
Young said. [Readers will find it 
profitable to re-examine the suggestions 
offered by Mr. Young in his Bar Asso- 
ciation talk.*] 


Measuring Fees in Terms of Service 


HREE important requisites of a 

scientific trust fee schedule are, ac- 
cording to William A. Read, vice presi- 
dent, Central Hanover Bank and Trust 
Co., New York., these: 

“First, annual fees should be allow- 
ed on both principal and income; 
second, the rates should be such as to 
result in the life tenants’ paying a fair 
but somewhat smaller proportion of the 
annual and total commissions than do 
the remaindermen; third, the rates 
should be such as to result in the re- 
maindermen’s paying approximately 
the same percentage of the total amount 
received from the trust, at the expira- 
tion of an average life of say 25 years, 
that the life tenants contribute from 
the total received by them as income 
during the same period.” 

Obviously, Mr. Read said, “a fidu- 
ciary can provide adequate service only 
if the fees allowed insure just and reas- 
onable compensation for the responsi- 
bilities assumed.” The inadequacy of 
the present schedules, at least in New 
York, has been shown by the recent 
study conducted by a sub-committee of 


*See July 1939 Trusts and Estates, page 51. 





the New York State Bankers Associa- 
tion’s Trust Functions Committee. A 


total of 122 reports from 58 New York © 


State banks revealed that for every dol- 
lar of commissions plus earnings on de- 
posits received, expenses had averaged 
slightly more than $1.13. 

Further examination disclosed that 
“the loss was occasioned in those trusts 
which ran for the longest period of 
time,” Mr. Read said, “and the reason 
for this was that principal commissions, 
under New York law, were fixed at a 
predetermined percentage of the total 
value of the trust, regardless of the 
life,” and “the average life of the trust 
business on hand was considerably 
longer than had been anticipated.” The 
tendency seems clearly toward the 
maximum period allowed by law. 

Generally, the testator or grantor 
wishes to favor the life tenant as 
against remaindermen, yet under the 
existing New York law, the former pays 
65.8% of the total fee in a $100,000 
trust, running 30 years, and producing 
a 3% income. The annual fee on prin- 
cipal would not only narrow this dis- 
crepancy but would also provide income 
for the trustee to meet annual expen- 
ses, thus enabling the fiduciary to 
render a higher type of service than is 
possible under the present system, Mr. 
Read asserted. 

A consideration of importance to in- 
dividual trustees is the possibility of 
their predeceasing the term of the trust, 
thus forfeiting the half of principal 
commissions payable on termination. 
Under the proposed system, the service 
would be paid for as rendered. 


Short Term and Large Trusts 


As to the question of providing 
fair rates for short term trusts, Mr. 
Read suggested that “it is a simple mat- 
ter to establish fair minimum rates be- 
low which the total shall not fall, no 
matter how short the term. The justi- 
fication lies in the fact that a consid- 
erable part of the cost to the trustee 
grows out of the setting up of the ac- 
count and that rates designed to be 
fair over a long period will not neces- 
Sarily cover this early cost.” 
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DENVER, COLORADO 
The oldest Trust Company in the Rocky Moun- 
tain Region offers complete banking, trust and 
safe deposit service. 


The fairest method of providing for 
reductions in the case of large trusts, 
if they are to be made, “would seem to 
be to have the declining rate schedule 
cumulative,” Mr. Read said, “so that 
on the first $100,000 the rate would be 
the same for a large as for a small ac- 
count. Reductions in this original rate 
can then be made by steps until some 
final rate, applicable to all amounts 
above an established figure is reached. 
A corresponding reduction in income 
commissions should aiso be made to 
preserve the ratio between life and re- 
mainder interests,” Mr. Read concluded. 


Trust Investment Symposium 


WELL-ROUNDED and very well 

received discussion of the classes of 
investments suitable for trusts was a 
feature of the Conference. Milton R. 
Stahl, vice president, Mississippi Valley 
Trust Co., St. Louis, favored investment 
in Governments because of their liquid- - 
ity and stability, at the same time point- 
ing out the untruth of the statement 
that there is nothing clever in buying 
such bonds. 

Only in unusual cases should prefer- 
red stocks be considered for trust in- 
vestments under present conditions, ac- 
cording to Melvin J. Roberts, assistant 
trust officer, Colorado National Bank of 
Denver. The additional risk to principal 
is not justified by the slightly higher 
yield generally obtainable. 

High grade municipal bonds, properly 
diversified both as to maturity and geo- 
graphy, were recommended by Oscar L. 
Buhr, vice president, Detroit Trust Co., 
Detroit. Mr. Buhr gave seven reasons, 
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based on his own institution’s exper- 
ience, for his approval of such invest- 
ments. 

Leon M. Little, vice president, New 
England Trust Co., Boston, analyzed 
the various reasons generally given for 
a common stock investment policy and 
concluded that the true reason is the 
plain fact that common stocks are suit- 
able investments for trust funds. Under 
the “Massachusetts Rule,” Mr. Little 
said, the question is not, should we 
purchase common stocks, but rather 
what proportion of trust funds of dif- 
ferent sizes should be so invested. 

Real estate mortgage loans, carefully 
made, are among the best investments 
because they have higher rates of re- 
turn and do not present the market 
risk of long-term bonds, in the opinion 
of Clarence E. Karn, vice president, 
Central Wisconsin Trust Co., Madison. 
He stated that most difficulties which 
have arisen have resulted from new at- 
tempts to modify the historical concept 
of mortgages, pointing specifically to 
guaranteed mortgages, participations 
and mortgage pools. 


First Mortgage Bonds vs. Debentures 


OMPLETING this portion of the 

program, Roy M. Huff, trust of- 
ficer, First National Bank and Trust 
Co., Tulsa, Okla., discussed the place 
of corporation and corporate debenture 
bonds in the investment pattern. Gen- 
erally, junior or debenture bonds now 
occupy a less hazardous position than 
formerly, and have in fact benefitted 
materially from such laws as the Se- 
curities and Exchange Act, the Trust 
Indenture Act of 1939, and the Chand- 
ler Act, the latter being probably most 
important to the debenture holder, Mr. 
Huff said. 

If a corporation has an admittedly 
weak obligation, then all of its obliga- 
tions should be approached with cau- 
tion, he asserted; on the other hand 
“if all are strong the difference as to 
credit risk between the secured and un- 
secured is reduced. However, the se- 
lection of a debenture in preference to 
a first mortgage issue in the same corp- 
oration should be made only when the 
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advantage in rate is commensurate with 
the possible risk incurred. We must 
prefer the debenture of a strong con- 
cern rather than the mortgage issue of 
a weak company.” 

Convertible debentures, together with 
other so-called privilege obligations, 
may afford a compromise between an 
investment and somewhat speculative 
position for those trustees who favor 
common stocks as an inflation hedge. 
Precautions to be observed will neces- 
sarily limit the number of available op- 
portunities, said Mr. Huff. “Few, if 
any, of these privileged issues are list- 
ed among the highest rated bonds and 
the maximum of attention is usually 
required because of changes in conver- 
sion rates or call provisions, either of 
which may result in the loss of a por- 
tion of appreciation gained from priv- 
ileges unless conversion is effected im- 
mediately. Actual shifting to a posi- 
tion of stockholder ends the possibility 
of future compromise in this holding, 
but while comparatively of a short term 
benefit, the potentialities of this class 
of securities should not be completely 
ignored. Proper combinations of first 
mortgage and debenture bonds, passing 
standard tests, should fare equally as 
well as municipals, governments and 
real estate mortgages,” Mr. Huff re- 
marked. 

It is doubtful if a trustee should in- 
vest in corporate issues unless proper 
diversification is possible by the size 
of the trust; also proper use of deben- 
tures requires a place in the program 
for corporate bonds fitting into the long 
range plan. “It is not too improbable 
to assume that the future will hold 
many opportunities to return to money- 
rate corporates with an advantage in 
net yield more than commensurate for 
the risk which is added,” Mr. Huff said. 

“Timing in the purchase of corpo- 
rates and due regard for calendar dis- 
tribution are equally or more important 
than in the acquisition of bonds of other 
classifications,’ Mr. Huff declared. 
“Conservatism demands that we ar- 
range purchases in a manner to first 
establish the back-log of investments 
having the least possible risk of loss 





either in changing money rates or credit 
position before we proceed to those pur- 
chases in which the risk elements are 
increased. Corporate issues of unques- 
tionable quality may be dove-tailed with 
governments in an effectual manner, 
and the availability of funds for re- 
investment at regular intervals will re- 
sult in an over-all yield which is all 
that should be expected. 

“Departure to a limited extent from 
money bond quality into the higher 
grade credit issues would permit inclu- 
sion of more debenture issues and does 
have some arguments in its favor,” Mr. 
Huff concluded. “Under normal con- 
ditions, money bonds and credit bonds 
move in opposite directions, and in 
those accounts able to absorb some loss 
the credit issues may be used to ad- 
vantage in timing of purchases with 
the object of switching these holdings 
to the highest rated issues when the 
differential between the two is nar- 
rowed.” 


Urges Statement of Policies 


DEFINITE statement of trust poli- 

cies and practices by trust institu- 
tions was called for by Gilbert T. Ste- 
phenson, Director of the Trust Re- 
search Department of The Graduate 
School of Banking. Mr. Stephenson 
said that although trust institutions in 
this country lead those of all other 
common law nations in codifying the 
principles of trust management through 
a statement of principles, it is still ne- 
cessary for them to work out definite, 
standardized policies by which those 
principles are administered. 

“Trust principles are the basic, un- 
changing, universally applicable doc- 
trines of trust business. Every trust 
institution in the common-law world 
could subscribe to the same statement 
of principles,” Mr. Stephenson said. 

“Trust policies are the settled and 
definite courses of procedure adopted 
by a trust institution for the execution 
of its business. They are a matter of 
selection and choice, subject to change, 
and of local application.” 

Mr. Stephenson pointed out that most 
of the trust institutions of other com- 
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mon-law countries have made statements 
of policy on the following points: Serv- 
ing with co-executors and co-trustees, 
providing in the instrument for compen- 
sation, reserving the right to decline 
appointments, drafting trust instru- 
ments, safekeeping of wills, retaining 
original trust investments, carrying on 
businesses, retaining family lawyer and 
other professional representatives, and 
self-dealing. He commented on ques- 
tions and differences which arise under 
these various procedures. 

A start toward stating trust policies 
has been made in The Graduate School 
of Banking of the American Bankers 
Association, Mr. Stephenson said. Stu- 
dents majoring in trust research (officers 
of banks throughout the country) have 
been assigned a problem in drafting a 
statement of policy on various points of 
trust administration. In addition, he 
said, two trust institutions, one in this 
country and one in Canada, have issued 
official pamphlets containing their trust 
policies. 
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Mr. Stephenson recommended that 
the “Executive Committee of the Trust 
Division, through its Committee on Trust 
Policies, formulate a skeleton statement 
of policies, suggesting the points to be 
covered and the main items under each 
point. Have the 39 state trust associa- 
tions put flesh onto this skeleton state- 
ment in the light of state laws, customs 
and conditions. Have city and county 
associations adopt the statement to local 
relationships and commitments. Have 
each institution breathe life into it by 
adopting it, with such modifications as 
it saw fit to make, as its own statement 
of policies.” 


Support of Rail Legislation 


N APPEAL to banking and business 

to support in principle legislation 
now pending before Congress which 
would regulate all modes of transpor- 
tation substantially in the same way 
was sounded by Ernest E. Norris, presi- 
dent of the Southern Railway System. 
“Such legislation will be the first defi- 
nite proof of the enduring interest 
which the American public has in the 
principle of continuing to give the 
United States cheap and efficient trans- 
portation under private ownership and 
control,” Mr. Norris asserted. 

He stated that railroads own, main- 
tain, and pay taxes on the roadways 
they use, whereas motor truck and in- 
land waterway carriers operate over 
highways and river channels construct- 
ed with government money and main- 
tained at the expense of taxpayers. 
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“The present unsatisfactory state of 
railroad earnings will not permanently 
be corrected until there is equality in 
the transportation field—until all modes 
of transportation are treated relatively 
alike,” Mr. Norris said. 

“Your responsibility and opportuni- 
ties go beyond a mere study of the bal- 
ance sheets and earnings statements of 
particular enterprises,” Mr. Norris told 
the conference. “Your clients are in- 
terested in the stability and successful 
working of the privately-owned and 
privately-operated system of business 
in the United States as a whole. You 
are concerned with the safety of funds 
entrusted to your care and management, 
and with the earning power of the par- 
ticular enterprises in which they may 
be invested. But beyond that you must 
be concerned with the whole field of 
business, for upon the earning power 
of general business depends the whole 
structure of finance. The soundness of 
government, state, or municipal securi- 
ties depends upon the earning power of 
business. Somebody must take the 
earnings that pay the taxes.” 


Open Forum and Question Box 


T THE concluding session, a stimu- 
lating discussion on trust law prob- 
lems was conducted by Professor George 
G. Bogert of the University of Chicago 
Law School. 
A question box period was held at the 
close of the Conference. 
Excerpts from some of the addresses 
are published in the following pages. 


A. B. A. Meetings 


Robert M. Hanes, president of the Amer- 
ican Bankers Association, has announced the 
following dates for meetings to be held: 

The association will hold the first of a 
series of regional conferences in Richmond, 
Va., December 7 and 8; the second confer- 
ence at the Waldorf-Astoria in New York 
City, March 6, 7 and 8, 1940, and the third 
in Denver, Col., March 21 and 22. 

The Executive Council will meet at the 
Homestead, Hot Springs, Va., April 21-24, 
1940, while the annual convention will be 
held at Atlantic City, N. J., September 
22-26, 1940. 





Know Your Trust Department 


ROBERT M. HANES 


President, American Bankers Association and 
President, Wachovia Bank and Trust Company, Winston-Salem, N. C. 


HERE exists in some quarters a pop- 

ular conception that money and other 
property held in trust is permanently 
withdrawn from the channels of business 
and is thereby frozen. The fallacy of 
that belief constitutes a challenge to 
every trust man. Trust institutions are 
not cold storage plants, and property 
held in trust is neither frozen nor perm- 
anently held. It is invested in a great 
variety of enterprises and undertakings 
that in turn give work and supply pay- 
rolls to millions of our people. The per- 
son who owns and holds money may, if 
he choses, kept it idle in the form of 
cash. If and when that money is placed 
in trust with a trust institution, it must 
be invested within a reasonable time, and 
thus restored to the channels of business. 


Furthermore, property is held in trust 
on an average of only a few years; it is 
constantly flowing out as estates are set- 
tled, as beneficiaries reach specified ages, 
or as other contingencies materialize. If 
the sources of supply or new funds com- 
ing into trusteeship should suddenly be 
cut off, it would be only a few years until 
the trust business would vanish. 

The corporate fiduciary acts as a stab- 
ilizer of business by reducing the prob- 
ability of economic waste. Frequently 
when a lagging business becomes a part 
of an estate or trust, and there is no 
chance for an advantageous sale, the 
trust institution revitalizes the manage- 
ment, eliminates unprofitable features, 
and puts the business on its feet again. 


The corporate trustee protects property 
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from dissipation and deterioration; it 
conserves wealth, yet makes it produc- 
tive, and hence increases its usefulness 
over a long period of years. 

The trust man, by assuming the re- 
sponsibility for investment and manage- 
ment, by tackling the intricate problems 
of taxation, and by standing ready at all 
times to step into the shoes of the testa- 
tor or trustor, relieves the minds of busi- 
ness men and frees their energies for the 
important tasks of business enterprise 
and production. 

Members of the Trust Division of the 
American Bankers Association are there- 
fore making a very definite contribution 
to the first phase of the Association’s 
program which seeks to promote busi- 
ness advancement in America. 


Know Your Trust Department 


Of all the departments of a financial 
institution, none is more exacting in its 
requirements for a broad knowledge of 
technique, of administration, and of the 
human equation than the trust depart- 
ment. 

First of all, the trust man must be a 
real executive officer. He must be able 
to so organize, equip, and operate his 
department that it performs a useful 
public service and at the same time earns 
a reasonable profit for the institution. 
To do this, he must have a combination 
of executive ability, technical knowledge, 
and a personality suited to the job. 

A person of clerical rank and ability 
cannot hold the confidence of those who 
make wills and create trusts. The head 
of a trust department—large or small— 
must be an executive; he must organize 
the functions of the department, select 
and train the personnel, be willing to 
delegate responsibility and avoid for 
himself time-consuming details so as to 
be free to plan, and to take a broad view- 
point of the entire department. 

The size of the department and the 
number of technically trained men in it 
will determine the degree of technical 
detail required of the executive head. 
But even in a trust department where 
different phases of the work are carried 
on by separate divisions, the senior trust 
officer must have a thorough knowledge 
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of the fundamentals of law, tax and in- 
vestment procedure, real estate manage- 
ment and trust accounting. Without 


such knowledge he cannot properly super- 
vise these operations nor guide his asso- 
ciates by intelligent counsel and advice. 


The Human Equation 


In no other business is the human 
factor more important than in carrying 
out the duties of executor and trustee. 
The trust man must have a high degree 
of human understanding, coupled with 
sound, impartial judgment. Fiduciary 
work is exacting, highly specialized 
work, and the people in the department 
must be peculiarly fitted by nature and 
training to meet the requirements of 
their jobs. If the volume of business 
justifies, there should be specialization 
within the department itself. Selection 
and development of the personnel in the 
trust department must be so directed that 
no individual’s death or resignation, 
even that of the senior trust officer, will 
seriously affect the department’s work. 
“Continuity of management,” “The trust 
company does not die,”—these are 
phrases which trust institutions con- 
stantly use to attract business. The 
prospective testator is very alert to ask, 
“Who will handle my affairs if you 
should resign or die?” 


Keeping Up-to-Date 


The trust officer must have a thorough 
knowledge of the latest and most up-to- 
date equipment and methods used in 
trust work. Improved machinery and 
modernized equipment, new laws and 
regulations, the constant development of 
better methods and systems continually 
affect the work of the trust department. 
Too often we find a trust or bank oper- 
ating man carrying on an operation in 
an inefficient, archaic manner merely be- 
cause it has always been done in that 
manner. Today’s trust executive must 
not only have a knowledge of trends and 
improvements but above all the courage 
to change, if change is necessary. 

The trust officer must have a broad 
knowledge of his new business respon- 
sibilities. The department cannot long 
remain profitable unless there is a con- 





stant stream of desirable new business 
flowing in. The size of this stream is 
determined by the aggressiveness and 
intelligence of the new business policy. 
Furthermore, the volume of business 
must be sufficient to support the equip- 
ment and personnel necessary to do a 
good job. 

If the trust department goes through 
a period of even one or two years with- 
out securing a sustaining volume of new 
business, there will come a time, some 
years later, when it will feel very keenly 
the effect of that dearth of new business. 
While successful and faithful perform- 
ance is the best argument for new busi- 
ness, corporate fiduciary service will 
never reach the stage where all persons 
of means will voluntarily turn to a trust 
institution. 


Sound Institutions and Service 


Our first responsibility to society is 
to operate sound institutions. In our 
zeal for broad social concepts, let us 
always keep a proper balance of rela- 
tive values and remember that we are 
operating business, not eleemosynary in- 
stitutions. 

We should see that trust and banking 
services are made available to more 
people in the medium and lower econ- 
omic brackets but not overlook the ne- 
cessity of performing these services at a 
profit. 


Costs and Readjustment of Fees 


I cannot emphasize too strongly the 
necessity of knowing the cost of every 
operation and every service rendered in 
the trust department. The trust officer 
who has not made a careful and analy- 
tical study of his operating costs is sim- 
ply operating in the dark. How can his 
schedule of fees be fair either to his 
customer or to his institution if he has 
no accurate knowledge of his costs? We 
can then readily adjust our minimum fee 
schedules with respect to new business. 

But what about business already in 
administration which our cost figures in- 
dicate is being handled at a loss? The 
only solution is to lay the facts squarely 
but sympathetically before those trust 
customers whose accounts are involved, 
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and wherever feasible ask that the com- 
pensation be increased. In our own in- 
stitution, almost without exception, ad- 
ditional compensation was secured with- 
out substantial objection. The public 
will not object to paying a reasonable 
price for useful service, especially if we 
have a thorough knowledge of our costs 
and sufficient intelligence to interpret 
these costs in terms of benefits to those 
we seek to serve. 


Let us also be sure that costs are not 
too high by reason of needless expense. 
In all fairness, we must be sure that 
operating efficiency is such that costs do 
not exceed what is necessary and proper 
to provide adequate service. 


We shall always have problems in pub- 
lic relations and there will always be 
misunderstandings and misinterpretation 
of our motives and functions. Public re- 
lations must, therefore, be a continuing 
phase of banking and trust management. 

In the “Statement of Principles of 
Trust Institutions” is found a courag- 
eous, clear-cut statement of rights and 
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obligations that should be indelibly in- 
scribed on the mind and consciousness of 
every trust officer in America. 


The trust executive is expected to co- 
operate with other departments of his 
institution, with members of the bar, 
with insurance men, and with rival in- 
stitutions wherever this can be done 
without sacrifice of essential principles. 
Each group has its own respective field 
of operation and one should not encroach 
upon another, but there are many mat- 
ters of concern to all. 


Long-range planning and policies are 
essential to the future growth and de- 
velopment of the trust business. We 
should not allow pressing problems of 
today to consume all our time. In no 
other type of business is a long-range 
view more essential. We contract today 
for services which project themselves 
into the far distant future. 


Dual Banking System 


The banking system lies at the heart of 
the question of free enterprise versus 
planned economy, local rights versus cen- 
tralized control. Without free enterprise 
there are no local rights. You can’t have 
free enterprise without an independent 
credit system. 


I venture to assert that independent bank- 
ing or credit would not long survive the ex- 
termination of the dual credit system. Elim- 
inate the state chartered banks and the 
political powers of the central government 
and monopolistic powers of distant financial 
institutions would soon be unleashed. Take 
away the authority of the states over their 
own credit institutions, and enterprise with- 
in their own borders would soon pass under 
the domination of the central authority— 
Robert M. Hanes, president, American Bank- 
ers Assn., addressing Massachusetts Sav- 
ings Banks Officers Club. 
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Trust Research Week 


Sponsored by the American Bankers As- 
sociation, Trust Research Week, one of a 
series of educational conferences being con- 
ducted throughout the country, was held in 
Kansas City, Mo., November 6-10. Feature 
of the week’s activities was a series of ad- 
dresses and interviews with officers and 
employees of trust institutions, by Gilbert 
T. Stephenson. 


In addition, Mr. Stephenson addressed the 
second and third year law students of the 
University of Kansas, and the second, third 
and fourth year students of the University 
of Kansas City Law School, as well as a 
number of professional groups. 

Highlights of the week were a trust con- 
ference with the Corporate Fiduciaries As- 
sociation of Kansas City, Life Insurance 
and Trust Council of Greater Kansas City, 
joint meeting of Kansas City Bar Associa- 
tion, Lawyers Association of Kansas City 
and Wyandotte County Bar Association, 
bank officers and directors, trust men and 
general counsels of banks. 


———o 


Extended Time for Tax Selling 


Under a recent ruling of the Bureau of 
Internal Revenue, an extra two days are 
added for selling securities on a stock ex- 
change, in connection income tax liability. 
Under the new ruling, orders executed on 
December 30th and 3lst, calling for deliv- 
ery in the usual way two days later, will be 
considered the same as cash trades in de- 
termining the year for which gain or loss is 
to be reported. 


Thus it will be possible to sell securities 
up through the last day of the year and have 
the gain or loss show in that year’s income 
tax even though delivery, which was the 
effective date under the old rule, occurs in 
the following year. The ruling is under- 
stood to be retroactive and there will un- 
doubtedly be cases of additional assessment 
or refund for prior years where the parti- 
cular situation contemplated by this ruling 
occurred. 





Activities of the Trust Division* 


ROLAND E. CLARK 
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USINESS never welcomes govern- 

mental regulation, and banking is 
no exception. The American Bankers 
Association did not favor the passage of 
The Trust Indenture Act of 1939. The 
American Bankers Association believed 
that the objectives desired by the Securi- 
ties and Exchange Commission could 
well be attained through the adoption of 
a code or statement of principles similar 
to the Statement of Principals of Trust 
Institutions relating principally to per- 
sonal trusts and adopted by the Trust 
Division of the American Bankers Asso- 
ciation in 1933. 


Yet it is the opinion of the Trust Div- 
ision’s Committee on Mortgage Trustee- 
ships that the Trust Indenture Act of 
1939 as passed is workable. All differ- 
ences of opinion about the desirability 
and the implications of the Act should 
be forgotten. The day for controversy 
and argument has passed. The day for 
compliance and cooperation has arrived. 
The Commission has displayed a sincere 
desire to carry out their concept of the 
Act with the least possible handicap to 
legitimate trust business. 


Effects of Act 


It seems to me that the effects of the 
Act will be about as follows: 


As to the period before default, the 
administration of indentures subject to 
the Act will, with some exceptions, differ 
but slightly from present methods. 


The principal exceptions will be the 
maintenance of bondholders’ lists, the 
making of annual reports, and in some 
instances, of special reports by the trus- 
tee to the bondholders, the maintenance 


Excerpts from address before Mid-Continent 
Trust Conference, Chicago, Oct. 1939. 

*See also report of Mr. Clark’s address before 
Pacific Coast Conference, Sept. 1939 issue, page 
308. 
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of special records to determine when cer- 
tificates by independent experts are re- 
quired, and the establishment of machin- 
ery for checking possible conflicts. These 
points are of minor importance in the 
sense that they relate to departmental 
operation as distinguished from matters 
requiring the exercise of judgment. 

At first blush, the prohibition against 
exculpatory clauses of the type with 
which we have become familiar appears 
to bring about a radical change. I do not 
mean to minimize the extent of that 
change. Yet it is important to bear in 
mind that the Act expressly permits the ~ 
inclusion in indentures of language pro- 
viding (1) that the indenture trustee 
shall be liable before default only for 
such duties as are specifically placed 
upon it by the indenture, (2) that the in- 
denture may provide that in the absence 
of bad faith the indenture trustee may 
conclusively rely on the opinions of law- 
yers, accountants, and other experts, and 
(3) that the indenture trustee shall not 
be liable for an error of judgment if it 
was not negligent in ascertaining the 
pertinent facts. 

As to the period after default, there 
is substantial change in duties and re- 
sponsibilities. The Act requires that the 
indenture shall provide that after de- 
fault the trustee exercise such of its 
rights and powers and use the same de- 
gree of care and skill in their exercise 
as a prudent man would exercise under 
the circumstances in the conduct of his 
own affairs. Until the courts interpret 
the meaning of the prudent man stand- 
ard under corporate indentures, it will 
not be possible for us to feel that as to 
corporate trustees the rule has the defi- 
niteness which is desirable. 


Misnomers 


The term “trust” has been used so fre- 
quently in ways that do not connote ac- 
curate terminology that the Executive 
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Committee of the Trust Division at its 
_ last meeting in Seattle authorized pub- 
lication of a statement by the Commit- 
tee on Trust Policies clearly stressing 
the misuse of the term.* That statement 
calls particular attention to the misuse 
of the term “common trust fund.” Many 
investment pools and commingled funds 
which do not come under the provisions 
of Section 169 of the Revenue Act and 
of Section 17 of Regulation F, are fre- 
quently referred to as common trust 
funds. We must use the utmost care in 
our discussion of common trust funds 
so as to make our statements refer only 
to such funds as do come within the pro- 
visions of these two sections. 

For many years the term has been in- 
correctly applied to combinations in re- 
straint of trade. A trust institution 
when acting only as custodian or safe- 
keeping agent for an investment trust 
is frequently referred to as “trustee.” 
Life insurance companies in making op- 
tion settlements frequently refer to them 
as trust settlements when the insurance 
company itself has no trust powers. Even 
our own institutions are guilty in this 
particular, when the commercial banker 
refers to his bank as trustee for its de- 
positors and adds to the confusion al- 
ready existing in the minds of the public. 


War and Domestic Problems 


The Executive Committee of the Trust 
Division has assigned to the Committee 
on Trust Policies the new duty of watch- 
ing with care the possible need for any 
change in our policies as the result of 
war conditions. A preliminary report on 
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that situation will be found in the Octo- 
ber issue of the Trust Bulletin*. 

There are broader problems today 
challenging our best thought and effort, 
not only as trust officers but also as cit- 
izens of our country. Democracy, as we 
understand it, is on trial. War condi- 
tions abroad will bring many new prob- 
lems, even though we remain neutral. 
It seems certain that business conditions 
and business problems during this world 
war will be vastly different from the 
conditions and problems that were en- 
countered in 1914 to 1918. 

Although our attention is every day 
distracted by war news, yet we must not 
lose sight of the tremendous importance 
of our own domestic problems We trust 
officers as individuals cannot sit on the 
sidelines and merely hope that others 
will solve our many national and state 
problems. If we shirk our own respon- 
sibilities as citizens, then we are derelict 
in our duties as trustees and as business 
men, as well as individuals. 


*See digest of report on page 492 of this issue. 


Mid-Winter Trust Conference Dates 

The Twenty-First Mid-Winter Trust Con- 
ference of the Trust Division, American 
Bankers Ass’n., will be held on February 
13, 14, and 15, 1940, at The Waldorf-As- 
toria, New York, it has been announced by 
President Roland E. Clark. The annual 
Banquet will take place on the evening of 
the last day. 

H. Donald Campbell, president Chase Na- 
tional Bank of the City of New York, has 
been named chairman of the Banquet Com- 
mittee. 





Trust Education for the Public 
Proposed Survey to Learn What Public Knows About Trust Business 


GWILYM A. PRICE 


Vice President in Charge of Trusts, Peoples-Pittsburgh Trust Co.; 
Chairman, Committee on Trust Information, Trust Division, A.B.A. 


ODAY, if we look at the trust busi- 

ness objectively and analyze it as we 
do any other business, can we say that 
our real development still lies ahead of 
us? Or, was the zenith of our personal 
trust business reached in the late 1920’s 
and passed in the early 1930’s? Our 
daily legal publications of decedents’ 
estates quickly tell the story of the scar- 
city of large estates and the diminishing 
number of those of medium size. 

The change that is taking place in our 
social thinking and in the attitude to- 
ward the accumulation of wealth is of 
real significance. We cannot count on a 
miracle to wipe out or even substantially 
reduce our enormous public debt. The 
tax burden on annual incomes and on 
estates at death may well be further in- 
creased. The decrease in business earn- 
ings, as well as the present low return 
on investments, may be only a temporary 
condition which will soon swing the 
other way, or a condition that will long 
continue. Since the raw material for 
the product we sell is the wealth of 
others placed with us for management, 
we must reckon with the fact there may 
be less need and use of our services as 
the supply of this raw material dimin- 
ishes. 


What of Our Service? 


We have catered, unconsciously or de- 
liberately, to the man with a substan- 
tial supply of the world’s goods. While 
most of us made our services available 
to the man with lesser means, we made 
no real effort to sell him on the need for 
our services nor go out of our way to 
fit our services to his needs. As a result, 
the idea prevailed to a large extent that 
our institutions existed for the fortunate 


From address before Mid-Continent Trust Con- 
ference. 
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few. Of recent years, we have tried to 
change this attitude by extending our 
services and by directly offering them to 
those with smaller estates. The results 
accomplished show that a fair begin- 
ning has been made, but it seems we 
have only scratched the surface of public 
opinion. 


The spotlight of criticism has been 
turned squarely upon us with the result 
that much has been said about our mis- 
takes and weakness and far too little 
about our good jobs or the worthwhile 
results accomplished. 


Then, too, does the corporate fiduciary 
offer a product that the public needs or 
will buy if attractively presented? There 
exists a rather widespread reluctance 
among the public to pay the price we 
charge and a feeling that the expense 
involved in handling their affairs can 
be avoided or like services obtained else- 
where at less cost. Whether or not these 
things be true, the fact remains that the 
public has been led to believe that they 
are true. 


Cooperative Educational Program 


I have purposely taken this rather pes- 
simistic view of the trust business be- 
cause I believe that the key to our future 
may be found in a full realization of the 
conditions we find today. I am not will- 
ing to admit that the trust business has 
reached its maturity, and much less a 
stage of decadence, but I do believe that 
we have a big job on our hands to main- 
tain our position in the business world 
and that our successful existence as a 
business depends to a large extent upon 
our concerted action rather than indi- 
vidual efforts. Bound together by com- 
mon problems and interests, we must 
strive as an integrated unit, first, to 
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increase the use of our facilities by those 
whose business is clearly attractive, and, 
then, to widen the market itself. Many 
other businesses have coped successfully 
with an apparent stalemate in sales by 
applying production methods. An educa- 
tional program undertaken by. our busi- 
ness as an integrated unit would do much 
to accomplish the objectives I have men- 
tioned. 


We must clearly recognize that the 
bulk of our business in the future will 
come from those with moderate estates. 
Better means must be developed to in- 
vest safely smaller trust funds and at 
the same time to produce a better than 
minimum return on them. We must con- 
tinue to analyze our costs and find ways 
to reduce our operating expenses with- 
out sacrificing an efficient service to our 
customers. 


Correcting Misinformation 


Of equal importance is the necessity of 
improving our customer relations and 
making our product attractive to the 
buying public. We must step out and 


explain the services we offer in a simple 
manner so that the public can under- 
stand what they are and see that they 


can be used to advantage. We must 
correct the misunderstandings that exist 
with regard to our practices, and over- 
come the prejudice that exists in many 
quarters toward the trust idea. We must 
show the public our investment record 
to prove that trust funds are not largely 
tied up in defaulted mortgages or invest- 
ed wholly in government bonds. We 
must bring to public light the good jobs 
we have done and the facilities and abil- 
ity we have to serve the public needs. 
In short, we must carry our story to 
the public. 


Personal solicitation, direct mail ad- 
vertising and other efforts by indivi- 
dual institutions have produced splendid 
results, and will have to be continued 
even more vigorously to bring in business 
to your particular institution and mine. 
But the individual efforts will not do the 
job on the scale that is necessary for 
our successful existence. The time has 
come for us to think of our 2800 or more 
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institutions as one large business in 
which the best results can be accomplish- 
ed for the individual institution only by 
a combined and unified effort on the 
part of all of us. Tangible results will 
be realized as and when there is an over- 
lapping of our efforts, beginning with 
the individual institutions and extending 
through local, state and national mediums 
of public contact. What I have in mind 
is a national educational program, con- 
ducted over a period of several years, 
with the support of the trust institu- 
tions of this country as a unit, for the 
purpose of telling the public what the 
trust business is and selling the ad- 
vantages of our services to our potential 
customers. 


Pooling Interests 


You are familiar with the extensive 
advertising programs that are employed 
for the purpose of educating the public 
on the advantages of insurance protec- 
tion. The job that insurance will do is 
kept constantly in the public view. The 
insurance business, generally, reaps the 
benefits. 


Our institutions do not operate in a 
large number of states like the larger 
insurance companies, and their potential 
business is confined for the most part to 
their own community or state. Conse- 
quently, it is financially impracticable 
for our larger trust companies to adver- 
tise their services on any nationwide 
basis. But our program need not be 
pushed aside for that reason. The re- 
sults we hope to obtain can be realized 
by pooling our interests. Collectively, 
Wwe can convey our story to the public 
with a sharing of the expense among all 
of our institutions on a proportionate 
basis that will be fair to all of them. 


That there is a need for an educational 
program for our business is now gener- 
ally realized by trust men. The Com- 
mittee on Trust Information of the 
Trust Division of the American Bankers 
Association is now preparing to have a 
public opinion survey conducted by Elmo 
Roper, the market analyst, to find out 
what the public knows about the trust 
business and what they like and what 





they do not like about us, to use the 
information obtained as a guide for an 
educational program. 

Recently, the Institute of Life Insur- 
ance, through the Roper organization, 
conducted a survey similar to the one 
we are planning. It is understood that 
the information obtained was most en- 
lightening to the life insurance presi- 
dents. If the life insurance business, 
which is so highly advertised and repre- 
sented by thousands of solicitors, can 
obtain worthwhile information through a 
Roper survey, it is safe to assume that 
we can expect as good or even better 
results for our business. 


Beneficial Results 


Some trust men will not support such 
a survey. The reasons advanced can 
be summed up with the statement that 
X institution is progressing satisfac- 
torily, its personal trust business is prof- 
itable and growing, its reputation in its 
own field of potential business is good, 
and it does not want its fishing waters 
disturbed or muddied by questions 
which do not exist in the public mind 
in its locality. Can anyone doubt that 
the best and most successful trust de- 
partments will suffer—and perhaps are 
suffering now—from bad public rela- 
tions of the trust business as a business? 
Can some trust departments long con- 
tinue in a growth cycle or even main- 
tain their present position if the trust 
business as a whole is on the down- 
grade? 

It is a safe assumption that not the 
least of the benefits flowing from the 
cooperative effort of the railroads in 
their national educational program has 
been the improved morale among their 
own employees. Might we not expect a 
renewed enthusiasm for our own busi- 
ness as one of the tangible results of an 
educational campaign? 

It is entirely possible the survey about 
to be undertaken may bring to light 
many facts about our business that are 
entirely new to us, and it may be that 
a somewhat different approach to our 
problem should be taken as a result of 
the facts obtained. But if this survey 
reveals the need for an educational pro- 
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gram, then it will be up to all of us to 
put our shoulders to the wheel. Natur- 
ally, a campaign of this sort on a na- 
tionwide basis will require considerable 
money and the full cooperation of the 
trust fraternity if it is to be worth 
while. The results to be accomplished 
will react to the benefit of the trust 
business as a whole, and it is not only 
fair but also necessary that each insti- 
tution cooperate for the common good. 


Restatement of Bar-Trust Company 
Principles 


At the year’s first meeting of the Amer- 
ican Bar Association’s Committee on Un- 
authorized Practice of the Law, it was 
agreed that a restatement of the principles 
regarding banks and trusts companies was 
desirable and that work on the same should 
be begun immediately. Raymond H. Trott, 
chairman of the Committee on Relations 
with the Bar, Trust Division, American 
Bankers Assn., met with the Bar Commit- 
tee. 





Report of Committee on Trust Policies 
Self-Dealing—“Common Trust Funds”—War Effects 


N THE six years that have elapsed 

since the pronouncement on self- 
dealing in the Statement of Principles of 
Trust Institutions, and the four years 
since the Federal Reserve Board’s regu- 
lation on the subject, supervisory au- 
thorities and the trust institutions have 
had opportunity to experience and to pass 
judgment upon the actual working of 
these regulations, states the Committee 
on Trust Policies in its sixth report to 
the Executive Committee of the Trust 
Division, American Bankers Assn., sub- 
mitted at the annual meeting of Divi- 
sion in September by Chairman Fred- 
erick A. Carroll, vice president and trust 
offiicer, The National Shawmut Bank of 
Boston. 

A number of questions have been 
raised with the Board as to interpreta- 
tion of Section 11. Some of these cases 
resulted in dis-service to beneficiaries 
if an exact interpretation was to be fol- 
lowed, the report stated. In August 
1939, Mr. Carroll met with the Board to 
discuss the advisability of amending the 
Regulation. The conclusion was reach- 
ed that the Board could not make any 
but a strict interpretation; that it could 
not exercise discretion. If this resulted 
in hardship to the estate, the matter 
should be taken up with the appropriate 
court. 

It was finally decided to amend the 
Regulation by striking out the last sen- 
tence of Footnote 12 of Section 11 and 
adding a new footnote applicable to the 
whole section: 

“The requirements of this section 
shall not be deemed to prohibit the mak- 
ing of any investments or the carrying 
out of any transactions which are ex- 
pressly required by the instrument creat- 
ing the trust or are specifically author- 
ized by court order.” 

After discussion, the Committee ad- 
vised the Board that the amendment met 
with its approval and no further amend- 
ment was deemed desirable at the pre- 
sent time. 


The report went on to state that the 
Committee feels that Regulation F has 
proved to be a sound and helpful regu- 
lation from the standpoint of trust busi- 
ness and the trustees to whom it applies. 
It concluded on this point by urging all 
trust men to study carefully Section 170 
(1) of the Restatement of the Law of 
Trusts. 


Use of Term “Common Trust Fund” 


Citing the increasing frequency with 
which the term “trust” is being used to 
describe relationships that are not fidu- 
ciary in character and have nothing to 
do with trust business, the Committee 
expressed the opinion that the term be 
restricted to fiduciary relationships, and 
the term “common trust fund” to funds 
established and operated in accordance 
with the provisions of the Federal Rev- 
enue Act and of Regulation F. 


Effect of War 


The effects of the present war upon 
business, finance and investments have 
been different from previous wars, and 
therefore the effects upon trust business 
are wholly unpredictable, the Committee 
reported. Among the special situations 
already created, are (1) the insurance 
of trust securities shipped abroad; (2) 
remittances to beneficiaries resident in 
belligerent or adjacent countries; (3) 
uncertainty as to the ship by which for- 
eign mail will be forwarded; and (4) ac- 
ceptance of trusts created by residents 
of countries that impose restrictions 
upon the transfer of property. 


Judging by America’s experience in 
the last war, the Committee feels that a 
considerable volume of new trust busi- 
ness may be anticipated from so-called 
war prosperity. By the same token, this 
will impose on trust institutions the duty 
to distinguish their service by conserva- 
tism. 
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Cooperation—Not Competition 


Fields for Life Insurance and Trust Service 
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HE National Association of Life 

Underwriters has felt since the in- 
ception of the Life Insurance Trust 
Council cooperative movement a very 
friendly regard for fiduciary institutions. 
For a number of years we have had a 
standing committee of our National As- 
sociation, known as the “Committee on 
Cooperation with Trust Officers.” 

For many years at your own meetings 
and at meetings of the National, as well 
as Local Associations throughout the 
country, there has been an interchange 
of speakers with an opportunity of 
bringing to the two groups an inter- 
change of ideas and ideals. 

A setback to the friendly cooperative 
spirit of this movement had as its imme- 
diate cause the impact of the depression 
itself on both the life insurance and the 
trust business. But there were other 
underlying causes far deeper than this. 


Foundation Unsound 


In my opinion, this early cooperative 
movement was built rather unsoundly. 
Our expectations of its benefits were too 
great, our objectives were in many in- 
stances diametrically opposed. 

The trust companies on their part saw 
in the vast number of qualified life un- 
derwriters a field of free salesmanship 
of trust services. The life underwriter 
saw the trust company as a medium for 
free leads and the possibility of borrow- 
ing prestige. 

Consequently, with the impact of the 
depression the movement, for all prac- 
tical purposes, collapsed, with consequent 
suffering on both sides. Mortality on 
trust agreements, wills, and other instru- 
ments was tremendous. The mortality 
~ life insurance lapsation was equally 

igh. 


From address before the Mid-Continent Trust 
Conference, Chicago, Oct. 1939. 


Many of these early objectives were 
entirely sound. Fundamentally there is 
not any conflict between the services of 
the qualified life underwriter and those 
of the capable trust officer. As a matter 
of fact, there is a greater demand and 
need for these services today than ever 
before. 


Where Trust Officer Is Needed 


Trust officers render a service in many 
fields in which the life underwriter is 
neither qualified nor inclined to render 
service. I refer to such functions as 
serving in the capacity of executor or 
trustee under a testamentary trust, 
serving as trustee or escrow agent under 
business insurance trusts, serving as 
trustee under living trusts, and in many 
other capacities. 


Even in the field of conservation of life 
insurance proceeds for beneficiaries of 
the insured following his death, there is 
and should be no conflict. 


The life underwriter recognizes that 
the corporate trustee can best serve the 
public in those cases where other than 
a simple settlement of life insurance pro- 
ceeds is required, in those cases where 
exercise of judgment is desirable, in 
those cases where an intimate knowledge 
of the beneficiaries is necessary, and in 
all cases where discretionary power must 
be exercised. 


In these fields I see the greatest op- 
portunity for trust companies to be of 
service to the American public. There 
is an increasing need for personal judg- 
ment and specialized ability in the man- 
agement. of estates. The increasing 
rapidity of change has brought this need 
into the limelight. 


The problem of the management of 
estates and finances has become not only 
a full time job but one necessitating the 
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specialized knowledge and attention of 
many individuals working cooperatively. 


A Challenge 


One other field which I believe has 
been almost entirely unexplored is that 
of the smaller investor. 


This field might formerly have been 
better served in many instances by the 
life insurance companies through their 
optional modes of settlement. 

Any qualified life underwriter who has 
the opportunity of programming an in- 
surance estate can tell of the almost in- 
surmountable difficulties which confront 
him in trying to render a thorough, flex- 
ible service to his policyholders. There 
is no uniformity in regard to the prac- 
tices of our companies as to what they 
will or will not permit the policyholders 
to do in connection with his insurance 
proceeds. However, within recent years 
there has been a very noticeable restric- 
tion in the benefits which the life insur- 
ance companies offer under the options 
of settlement. I definitely feel that many 
companies in many instances have gone 
much too far in these restrictions. 

Undoubtedly it has been necessary for 
us to restrict the scope of our income 
agreement service for we are not in a 
position to charge a direct fee for ren- 
dering such service, nor have we any 
justifiable right to indirectly charge such 
a service against our living policyholders. 
Nevertheless, a tremendous amount of ill 
will can be generated by the limitation 
of service to the American public. 

To take over the rendering of these 
services offers a challenge to the corpo- 
rate trustee which I feel is second to 
none. 


Financial Planning 


It occurs to me that there is a third 
field of opportunity for rendering a ser- 
vice to the public which has not been 
developed to nearly the extent of its po- 
tentialities. I refer to the service of 
financial planning, and of continuous 
financial management for the individual 
during his lifetime. 

We have witnessed in this country a 
tremendous growth in the field of pre- 
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ventative medicine. The maintenance of 
financial health must be a field which 
has similar possibilities. If the indi- 
vidual had the opportunity of receiving 
a service of financial planning compris- 
ing estate analysis, a correlation between 
the personal estate and the business 
estate of the individual, a correlation 
between the real and personal estate and 
the life insurance estate of the indivi- 
dual, this would be a starting point in 
the field of financial health. But this 
service would most necessarily be a con- 
tinuous one. 

Even the qualified life underwriter is 
not in a position to render this compre- 
hensive and continuous service dealing 
with a man’s entire estate for he cannot 
afford to give the time necessary for 
such a service. 

I anticipate your objection that such 
services are costly. I would answer that 
it is my sincere belief that within the 
not too distant future corporate trustees 
will no longer segregate trust funds, but 
will rather co-mingle them, as is already 
being done by the life insurance com- 
panies. Again I know of the taxation 
and special problems of administration. 
This is no reason for giving up what I 
consider to be a fundamentally sound 
idea. 


Fees for Small Estates 


Furthermore, I am of the impression 
that corporate trustees are entitled to 
greater fees in the handling of smaller 
estates, and I am convinced that the pub- 
lic is willing to pay for any service which 
is necessary and which is well rendered. 
It is perfectly logical for the trust com- 
panies to impose a fair fee for offering 
its services in the field of financial plan- 
ning, as in the field of financial preventa- 
tive medicine. As a matter of fact, the 
public is already paying such fees to 
many individuals and groups of indivi- 
duals who are not nearly so well quali- 
fied by experience or by ability to render 
this service as are our great fiduciary 
institutions. 

There will have to be a change in state 
laws permitting an increase in fees for 
the handling of smaller estates. There 
will have to be further education of the 
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An Important Service in 
the Important Chicago Area 


N THE great metropolitan area of Chicago, and throughout 

Illinois, this trust company is respected for its competence. 
When your customers require trust service in Illinois, we will 
welcome the opportunity to cooperate with you. 


CHICAGO TITLE & TRUST COMPANY 


69 West Washington Street, Chicago 


public. After all, these laws are not 
imposed by divine wisdom, and since 
they have been made by man, they can 
be changed by man if such changes are 
in the public interest. 


A United Front 


In recent years we have seen a multi- 
plicity of attacks on every established 
business enterprise. . Some time ago the 
T. N. E. C. decided that it might very 
well conduct a study as to whether the 
vast investment powers of the life in- 
surance companies were being used for 
the best interests of the policyholders 
and the public. This study has since 
that time led far afield from its original 
intent, until at the present time it con- 
cerns itself chiefly with the American 
agency system, and specifically with the 
place of the life underwriter in the dis- 
tribution method of life insurance. 

If such a challenge should come in the 
field of life insurance selling, it would 
be not only to the insurance field, but 
to the entire field of American creative 





salesmanship. In these attacks upon 
American free enterprise, it is my con- 
viction that we must all present a united 
front. I feel that in rendering a useful 
service to the public both the institution 
of life insurance and the fiduciary insti- 
tutions of this country merit a- badge 
of distinction. 





Tax Exempt Insurance 


An amendment to the Revenue Act to ex- 
clude from gross estate, subject to the Fed- 
eral estate tax, proceeds of insurance poli- 
cies taken out and made payable to the 
Treasurer of the United States for the ex- 
press purpose of paying such taxes, has been 
recommended to the Treasury Department 
by the National Association of Life Under- 
writers. The Association’s committee, com- 
prised of C. Vivian Anderson, Julian S. My- 
rick and:Roger B. Hull, pointed out to Un- 
der Secretary John W. Hanes, that this pro- 
posal would provide a solution to the prob- 
lem of forced liquidation of estates, and 
would result in immediate payment of the 
estate tax to the Government, without the 
expense, delay and loss frequently attached 
to the sale of assets to meet this liability. 








Ontario Succession Duties 


HANGES effected by the recently en- 
acted Ontario Succession Duty Act 
were discussed by W. L. Knowlton of The 
Canada Permanent Trust Company at the 
Fall Meeting of the Trust Companies As- 
sociation of Ontario. The former Act was 
repealed with the exception of the section 
which deals with life insurance which prior 
to March 8, 1937, was made payable to the 
estate in trust for the Treasurer to pro- 
vide funds for payment of duty on the 
estate. The important changes analyzed 
by Mr. Knowlton include: 

Allowances for Debts: Solicitors’ fees 
on taking out Probate or Administration 
are allowed to be deducted as a debt of 
the estate, up to $100. Any taxes due more 
than two years before decedent’s death 
shall not be allowed as a debt unless such 
debt is paid or settled within six months 
from death. 

Insurance Monies: Where money is pay- 
able in Ontario under an insurance con- 
tract issued by any company with head 
office in Ontario, no duty is payable if the 
policy is situated outside Ontario at date 
of death and deceased was domiciled outside 
Ontario at time of contract and date of 
death. 

Charitable Bequests: Where property 
passing under a will for religious, charita- 
ble or educational purposes is more than 
50% of the aggregate estate value after al- 
lowance for debts, only 50% of the proper- 
ty so passing is exempt from duty and such 
portion is not to be included for purposes 
of determining aggregate value or rate of 
duty. 

Gifts Inter Vivos: The class to which 
gifts (including gifts in trust) made more 
than ten years before death are exempted 
from duty has been narrowed from “mem- 
bers of the family” to father, mother, hus- 
band, wife, brother, sister, daughter, son, 
son-in-law, daughter-in-law, or any person 
adopted under the Adoption Act while un- 
der 18 years of age. A new section pro- 
vides that gifts made to any person more 
than thirty years before death are exempt 
under the usual conditions of immediate pos- 
session of property. The provision that 
gifts made more than three years before 
death to father, brother, child, son-in-law 
or daughter-in-law up to $20,000 in the ag- 
gregate were exempt, has been dropped. 

Annuities: The exemption from duty in 
respect of annuities has been retained, but 


the Act leaves no doubt that the exemp- 
tion does not apply to annuities set up 
by will, thus removing the benefit of ex- 
emption from such annuities provided for 
by an insurance trust set up in a will. 


Duties: Surtax on duty payable in re- 
spect of collaterals has been increased to 
20%, and in respect to strangers to 25%. 

Returns: All beneficiaries are now re- 
quired to make a return to the Succession 
Duty Department as to all property and 
dispositions of which they have knowledge 
even though the executor or administrator 
has made such a return to the Treasurer. 
Penalty for failure to make a return is 
imposed on both beneficiary and fiduciary. 


Special Investigators: As to special in- 
vestigators and commissioners, the Act pro- 
vides that no person can claim privilege 
covering any answer, document or record 
whether or not such is relevant to Succes- 
sion Duties; and their powers may be exer- 
cised whether or not any duty, penalty or 
interest may be due or payable. These 
powers are not subject to review by a 
Court, although the Act does provide for 
access to the Courts after certain condi- 
tions have been fulfilled such as payment 
of duty claimed. Recourse to the Courts, 
however, is denied to executors, admin- 
istrators and trustees except where they 
are personally held liable for penalties. 


a) 
Delegation of Trust 


Individual trustees, executors, administra- 
tors and administrators c.t.a. who are en- 
gaged in war service are now permitted, by 
a recent statute passed by the Ontario, Can- 
ada, Legislature, to “delegate the execution 
of any trust of which he is trustee (or co- 
trustee), during any period for which such 
trustee is engaged on war service, (as de- 
fined in the Act) and a further period of 
two months thereafter.” With some modi- 
fications the Act, known as “The Execution 
of Trusts Act, 1939,” confers similar powers 
on trustees not engaged in war service but 
who are “for any reason connected with the 
present war unable to return from abroad 
to Ontario.” 


The Act sets forth the necessary steps to 
be taken and provides for the protection of 
persons dealing with the donee of this pow- 
er of attorney without actual notice of revo- 
cation of the power by the act or death of 
the donor-trustee. 
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Symposium on Trust Investments 
ROLE OF GOVERNMENT BONDS* 


MILTON R. STAHL 
Vice President, Mississippi Valley Trust Company, St. Louis, Mo. 





OVERNMENT bonds will always 

occupy an important place! in the 
investment of trust funds on account of 
the absolute assurance of full payment 
in dollars, when due, the ready market 
and in special cases, their tax exempt 
features. 


It is often necessary and frequently 
advantageous in investing trust funds to 
make temporary and short-term invest- 
ments. During the recent cycle of low 
and declining interest rates it was, and 
still is, wise policy to keep a portion of 
the trust in comparatively short-term 
securities awaiting the return of better 
interest rates on high grade bonds wher- 
ever a maximum income is not an essen- 
tial requirement of the beneficiary, and 
where the beneficiary can be persuaded 
to forego the best safe return the market 
affords. When the long hoped for im- 
provement in interest rates arrives, those 
trustees who have succeeded in keeping 
a good portion of their trusts in com- 
paratively short-term investments will 
be rewarded with higher returns, and a 
smaller shrinkage in principal. Rising 
commodity prices and industrial activity 
forecast a possible improvement in in- 
terest rates in the reasonably near fu- 
ture. That statement is not guaranteed 


*There must be included with direct obligations 
of the United States, the host of recent obliga- 
tions of various public corporations and govern- 
ment instrumentalities wholly guaranteed by the 
United States, such as issues of Commodity Credit 
Corporation, Federal Farm Mortgage Corporation, 
Federal Housing Administration, Home Owners 
Loan Corporation, Reconstruction Finance Corpo- 
ration, and United States Housing Authority. 


(1) In a recent survey of trust investments of 
100 trust institutions, (Trust Companies, August 
1937, page 148) Reuben A. Lewis found that their 
trust investments were divided as follows: United 
States Government Bonds 21%, Real Estate Mort- 
gages 12%, Corporate Bonds 37%, Municipal and 
State Bonds 13%, Preferred Stocks 5%, Common 
Stocks 13%. 
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but taken from sources believed to be 
reliable (as the S.E.C. often says). 


The trustee may be willing to invest 
permanently under present conditions, 
but desires to postpone such investment 
temporarily. Thus, for example, in a 
normal market it is usually possible to 
secure better yields by subscribing to 
new issues. Short-term Governments 
have enabled trustees to take advantage 
of these new investment opportunities. 


Short-term investments are a means 
of bridging a period of uncertainty or 
transition such as we are now passing 
through. Although prices are approach- 
ing pre-September Ist levels, it is a mat- 
ter of opinion whether trustees should 
inake long term commitments yet. The 
trustee should exercise his best judg- 
ment and if he feels that conditions are 
so disturbed or uncertain that the course 
of the market is doubtful, he should hold 
cash or make temporary short-term in- 
vestments. 


Tax Exemption Element 


In making temporary or short-term in- 
vestments, a broad and active market is 
necessary so that they can be turned 
into cash with a minimum chance of 
capital loss. Governments are the ideal 
investment for these purposes. To ob- 
tain some yield while awaiting a more 
favorable investment opportunity, short- 
term Treasury Bonds or Treasury Notes 
are the best form of investment. Neither 
short-term municipals nor corporates 
are comparable to Governments on ac- 
count of their limited supply, more re- 
stricted market, and wider spread in 
market price. 


Where beneficiaries are not in the very 
high brackets, short-term Treasury 
Bonds are better than Treasury Notes 





® Most banks do want speed! Exactly 
the kind of speed the Marine’ Trust 
Company’s night transit service gives 
you. 

This fast service enables your bank to 
save up to 24 hours in presenting cash 
items throughout New York State. 
With very few exceptions, items reach- 
ing us prior to 12:30 A. M. will be pre- 
sented the next business day in 58 
New York State cities and towns. 
Such speed is possible because of the 
Marine Trust Company’s many corre- 
spondent banks throughout the state, 
and its strategic location in the world’s 
greatest market. Send for a copy of 
our latest Night Transit Schedule. 


MARINE TRUST COMPANY 
OF BUFFALO 


A Marine Midland Bank 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 
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because of their higher yield. Where 
beneficiaries are in the very high brack- 
ets Treasury Notes, which are entirely 
tax free, may bring a higher net yield 
than short-term bonds. The Notes sell 
on a lower yield basis than Treasury 
Bonds of comparable maturity, because 
of their tax exemption. In some cases 
Treasury Bonds can be bought on a bet- 
ter net yield basis to beneficiaries than 
corporates, on account of income and 
personal property tax exemptions. 
Treasury Notes are now selling on such a 
low yield basis that it would be only in 
rare cases where beneficiaries are in very 
high brackets that their tax exemption 
would recommend their purchase. 

Published tables showing correspond- 
ing yields of tax free bonds and taxable 
bonds in the various Federal Income tax 
brackets do not reflect accurately the 
comparison between tax free bonds and 
other bonds. Their scope is limited to 
consideration of Federal income tax. 
There are other factors which affect net 
yield to the holder. These tax free is- 
sues, as well as all other Governments, 
are exempted from State income taxes, 
personal property taxes and security reg- 
istration taxes and fees. There are oc- 
casions where governments, both those 
exempt from Federal surtaxes and those 
not exempt, may be purchased on a bet- 
ter net yield basis than municipals or 
corporates when all taxes are taken into 
consideration. 


Diversification of Maturities 


Governments have an important ad- 
vantage over municipals in the breadth 
of the Government market. They are 
traded on a much narrower spread. Al- 
though Governments declined the first 
part of September after the declaration 
of war, there was always a market. The 
Municipal market, however, was for a 
short time almost demoralized. 

Governments are an excellent medium 
to diversify bond maturities in a trust 
account. High grade corporates suitable 
for the investment of trust funds, ma- 
turing within ten years, have become 
difficult to find on account of wholesale 
refunding of good credit risks at lower 
interest rates within the last few years. 





[N 1867 The Safe Deposit and Trust Company of Pittsburgh was 

established to do primarily a Trust business. That company was one 
of the important component parts of the present Peoples-Pittsburgh 
Trust Company. Our Trust Department always has been and is now 
maintained as a primary department of this Institution. Thoroughly up 
to date — we are equipped to handle Personal Trusts and Corporate 
Trusts — both large and small. 


PEOPLES-PITTSBURGH TRUST COMPANY 


Pittsburgh, Pa. 


MEMBER MEMBER 
FEDERAL RESERVE SYSTEM FEDERAL DEPOSIT INSURANCE CORPORATION 


We have on our approved list 175 issues 
excluding Railway Express Agency Notes 
and Equipment Trust Notes. Of these 
only 36 mature in less than ten years. 
Of these, 20 are secured by mortgages, 
and thirteen of the twenty are rails, leav- 
ing only seven mortgage issues other 
than rails. It has been our experience 
that conservative real estate loans are 
very difficult to secure and short-term 
municipals of high quality, if available, 
are too rich a diet for modest estates. 


Compensating for Difference in Yields 


The following table gives the average 
annual yield difference between corpo- 
rates rated AAA by Moody and Govern- 
ments with 8 years to the earliest call 
date up to 1928, and twelve years there- 
after: 


1919 
1920 
1921 
1922 
1923 


1924 
1925 
1926 
1927 
1928 


94% 
1.01% 
1.05% 
1.23% 
1.20% 


16% 
80% 
81% 
81% 
74% 


AAA bonds should sell at some rela- 
tively fixed discount of Governments on 
account of the greater risk, AA bonds at 
some relatively fixed discount of AAA 
bonds for the same reason, and so on 
down the classification. The higher the 
level of interest rates, the greater will be 
the spread when this discount is applied. 


An examination of the yield difference 
by months from 1936 on shows that many 
times the difference was between .51% 
and .56%. This is a modest sum to pay 
for the advantages of a Government over 
a corporate. Over the past few years 
there were many opportunities for trus- 
tees to purchase Governments on almost 
as good a yield basis as high grade corp- 
orates. 


The difference in yield is compensated 
by the greater stability of the Govern- 
ment market, and the possibility that 
they will hold up better in times of stress 
or crises, than either the corporate or 
municipal market. In order to refund 
obligations and to raise cash to cover 
expenditures of Government, the mar- 
ket must be a constant concern of the 
Treasury. The effect of Treasury open 


1929 1.12% 1934 86% 
1930 1.26% 1935 82% 
1931 1.24% 1936 57% 
1932 1.33% 1937 58% 
1933 1.18% 1938 64% 

1st nine months of 1939 68% 


market operations through the Federal 
Reserve System is illustrated in the first 
three weeks in September after the start 
of the war in Europe. I have compared 
U. S. Treasury 234s of 65-60 with the 
average of the following six high grade 
corporates maturing from 1961 to 1966, 
except one issue maturing in 1959: A. T. 
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& T. 3%4s of 66; National Steel 3s of 
65; Potomac Electric Power 314s of 66; 
Texas Corporation 3s of 59; Standard 
Oil of New Jersey 3s of 61, and West 
Penn Power 3'%s of 66. (See graph). 


From August 31 to September 6, the 
Treasury Bond fell from 105-9/32 to 
102-19/32, a decrease of 3 points; for 
the same period the average of the corp- 
orates fell from 105.54 to 98.8, a decrease 
of 6.67 points. It is interesting to note 
what the open market operations of the 
Federal Reserve System were before, 
during and after this period. Purchases 
of Governments by the Federal Reserve 
System were as follows: 


For weeks ending Aug. 18 and 25 __None 
For week ending Sept. 1 $ 4,370,000 
For week ending Sept. 8 168,223,000 
For week ending Sept. 15 ___. 254,505,000 
For week ending Sept. 22 39,816,000 
For week ending Sept. 29 7,326,000 
For weeks ending Oct, 6, 13, 20—None 


Treasury purchases undoubtedly cush- 
ioned the drop in Governments and pre- 
vented the entire bond market from sink- 
ing to lower levels. It may be expected 
that in any future crisis the Treasury 
will take similar action. I do not be- 
lieve it is possible to make an accurate 
comparison with Municipals of similar 
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maturity, because the Municipal market 
was demoralized in the first week in 
September largely because it is made up 
of individual offerings of investment 
houses and has neither the breadth nor 
depth of listed corporate bonds or Gov- 
ernments. 


Savings Bonds Useful 


United States Savings Bonds are an 
ideal investment in accounts where cur- 
rent income is not a _ consideration. 
Where else can be found a ten year in- 
vestment yielding 2.9% with not only 
absolute safety of principal but so liquid 
that it is practically equivalent to cash. 
In investing the funds of minors and 
incompetents where there is more in- 
come than is necessary for support and 
maintenance, I believe the limit of United 
States Savings Bonds should be bought 
annually. They may also be purchased 
profitably in all accounts providing for 
accumulation of income or where the ben- 
eficiary’s income outside the trust or the 
amount of income from the trust makes 
it possible for the beneficiary to post- 
pone collection of income from the in- 
vestment. 

Where annual income is a necessity 
I suggest, without benefit of legal coun- 
sel, that United States Savings Bonds 


=---U. S.Treasury 2 %/s's '65-'60 
—— Average of 6 Corporares '6/-66 


Markets are 4/AM. bid prices 
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can be bought and a current return paid 
to the beneficiary. . As the bonds in- 
crease in value the trustee can pay the 
annual increase in redemption value to 
the beneficiary out of principal and at 
the maturity of the bond or before ma- 
turity if it be necessary to cash the 
bond because of termination of the trust 
or for any other reason, the trustee can 
restore to principal the original invest- 
ment and the income payments thereto- 
fore made out of principal.* 

The beneficiary is, of course, deprived 
of the income realizable from the annual 
payments made out of principal. Let us 
assume that the trustee purchases a 
United States Savings Bond of $10,000 
face value for $7,500. It would be lib- 
eral to figure the probable average return 
on the short-term investment of this 
money at 2% per annum. There would 
be a loss in income of $174 on the prin- 
cipal payments, and net receipts of 
$2,326 on the $7,500 investment for the 
ten year period, or a purchase on a 
2.72% basis. In addition there is com- 
plete tax exemption to the extent of 
$5,000 purchase price of United States 
Savings Bonds each year for a period 
of ten years. 


Moreover, with unforeseeable adjust- 
ments in interest rates, and unpredict- 
able changes in the market on account of 


*IT 3324, Internal Revenue Bulletin 1939-40- 
10038 (p. 2) 393 CCH { 6522, covers the manner 
of reporting income taxes where this practice is 
followed. The Treasury Department holds that 
where books are kept on a cash receipt and dis- 
bursement basis no income is reportable by the 
trustee or the beneficiary until the bond matures 
or is cashed. 


the war in Europe or our possible entry 
into the war, the investor, while receiv- 
ing a liberal return, is free to take ad- 
vantage of future investment opportuni- 
ties and market changes. He has better 
than a free seat on the side lines, he is 
paid liberally while he watches the in- 
vestment procession pass, and can join 
the parade whenever he likes. 


Relation to Banking Structure 


An important factor in strengthening 
the Government market is that the Fed- 
eral Reserve Bank rediscounts Govern- 
ments for member and non-member 
banks at par, at one percent; whereas 
non-Governments are discounted at an 
average margin of ten percent and at a 
rate of 2%. 

With over five billions of excess re- 
serves and few attractive opportunities 
for their employment in commercial 
banking channels, the banks are heavily 
interested in Government bonds and the 
Government market. In a sense, banks 
today are investment institutions almost 
as much as commercial banks. On June 
30, 1939 the holdings of Government ob- 
ligations, direct and guaranteed, by mem- 
ber and non-member banks of the Fed- 
eral Reserve System were $18,891,000,- 
000, the ratio of government securities 
to total assets, 25.6%. 


A sharp decline in Governments 
would have much graver consequences 
than formerly; it would endanger the 
solvency of our banks. Under the cir- 
cumstances it is of great importance 
that the Government market be protect- 
ed. I believe we may expect it will be. 
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Nothing Clever in Buying Them? 


There are trusts where a trustee may 
not be justified in buying Governments 
or at least may be justified in buying 
them only sparingly. Where beneficia- 
ries are in dire need of income, the trus- 
tee should not make temporary invest- 
ments or short-term investments in Gov- 
ernments with the expectation of obtain- 
ing higher future interest rates, or in- 
vest any substantial part of the trust 
in Governments, but should try to ob- 
tain the best income with safety afford- 
ed by the investment market. 
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Some trustees may be inclined to ig- 
nore the real place of Government bonds 
in the investment of trust funds and 
hesitate to buy them with the idea that 
there is nothing clever in buying Gov- 
ernments—“anyone can buy Govern- 
ments and sit on them.” On the other 
hand a lazy trustee may put the entire 
trust, or too great a part of it, in Gov- 
ernments because he feels they are fool 
proof and worry proof. Such a trustee 
neglects his duty to produce a fair in- 
come for the beneficiary considering the 
investment opportunities of the market. 


WHY SHOULD PREFERRED STOCKS BE CONSID- 
ERED UNDER PRESENT CONDITIONS? 


MELVIN J. ROBERTS 
Assistant Trust Officer, Colorado National Bank of Denver 


IVEN a general situation in which, 

insofar as they may be foreseen, 
the risks to capital in coming years ap- 
pear greater than at any time in the 
Twentieth Century, and given an invest- 
ment situation in which prices for fixed 
securities are within the highest area 
on record, this question presents itself: 
What policy should be followed best to 
preserve the principal value of an estate? 
The obvious answer seems to be: “In- 
vestment in only cash or highest grade, 
short-term, self-liquidating fixed obliga- 
tions will best preserve the principal 
value of an estate.” 


But a trustee has a second equally im- 
portant duty, that of obtaining an in- 
come on the estate. Because of this, it 
is necessary to modify what might be the 
ideal for the maintenance of principal 
value alone, and to take some risk of de- 
preciation in values to obtain a reason- 
able income. However, any modification 
with its resultant risk to corpus must 
be as small as possible, and what modi- 
fication from ideal policy will be neces- 
sary will vary with each trust problem. 
It would scarcely be wise to modify it 
at all to furnish a wealthy beneficiary 
with marginal luxuries, whereas it would 


be justifiable to go a long way to obtain 
necessities for a widow. 


Weaknesses of Preferred Stocks 


In the process of modification, the tra- 
ditional trustee will go progressively 
from high grade short-term obligations 
to those of medium-term and thence to 
high grade long-term bonds. If it is 
still necessary to increase income, the 
trustee next has the choice of second 
grade bonds or highest grade preferred 
stocks, which show about the same yields. 
(Common stocks are not considered here, 
as they present a different problem than 
fixed payment media.) 


As the alternative to second grade 
bonds, only the highest grade preferreds 
should be considered, for, at best, a pre- 
ferred stock has inherent legal and con- 
tractual weaknesses; it represents own- 
ership but normally has no participation 
in unusual profits; it receives fixed pay- 
ments but cannot enforce a claim for 
those payments. A preferred stock must 
have very great financial strength to off- 
set these inherent weaknesses. Second- 
grade, run-of-the mine preferred stocks 
justify the comment that they are neither 
fish nor fowl, that they have all the dis- 





advantages of, but none of the advant- 
ages of, common stocks or bonds; but 
high..grade preferreds do not justify it 
when chosen with care according to strin- 
gent standards. “What those standards 
are will vary with companies and in- 


dustries, but it is necessary. to be cer-__ 


tain that earnings are sufficiently large 
and stable, and that the financial and 
cash position of the company is so strong 
that, even in the worst years, the power 
of the directors to suspend dividends is 
of no practical importance; the dividend 
must be assured, year in and year out. 


Tests in Making Choice 


Which of second-grade bonds or high- 
est grade preferred stocks is to be chosen 
rests upon the question as to whether 
or not the financial strength of a pre- 
ferred stock more than offsets the nat- 
ural advantages of a bond, particularly 
one secured. As an illustration of this 
process of selection, six financial tests 
covering the following points were used: 


. Stability of earnings over a period 
of years. 


. Coverage of fixed charges, or of pre- 
ferred dividends plus fixed charges. 


. Percentage of gross revenues re- 
maining as net income as a margin 
of safety after fixed charges or pre- 
ferred dividends. 


. Working capital position, and rela- 
tionship of cash or its equivalent to 
funded debt or to preferred stock 
and debt. 


. Relationship of property values to 
funded debt or to preferred stock 
and debt. 


. Relationship of debt or preferred 
stock and debt to market value of 
equity following. 


These tests were applied to a high 
grade preferred and a middle grade bond 
in the industrial field, and also to one 
of each in the utility field. The issues 
used were Eastman Kodak Preferred 
and Youngstown. Sheet & Tube 4/61, 
Cleveland Electric Illuminating Prefer- 
red and Wisconsin Power & Light 4/66. 


603 


The results of these tests indicated 


seme 


“clearly that the dividends on the pre- 


férred stocks are more secure than the 
interest. upon the bonds. Further, if 
the worst were to occur, the bonds will 
go into default and possible receivership, 
whereas the dividend on the stocks will 
merely be passed, perhaps only tempo- 
rarily. On the whole, it appears that 
the trustee, if pressed for greater in- 
come, might well choose a high grade 
preferred instead of a second grade 
bond. 


Advantage in Income—Risk to Principal 


If this choice is made, then what ac- 
tual advantage will accrue to income, and 
to what greater risk is principal sub- 
jected, as compared with the purchase 
of a long-term high grade bond? (For 
purposes of this comparison, the figures 
for preferreds will be the average price 
and return of five highest grade, non- 
callable industrial issues, and those for 
bonds will be based on the yield as re- 
ported by Mocdy’s of ten Aaa utility 
issues.) Before 1932, there was a dif- 
ference of less than one-half per cent 
between the bond yields and the return 
on stocks; in June 1932, a spread of 
1.37% was the greatest in the last ten 
years; this narrowed to about %4 of a 
point during 1934 and 1935; and since 
the middle of 1936 the differential has 
tended to fluctuate between 90 and 105 
basic percentage points. On October 21, 
1939, bond yield was 2.97%, the return 
on stocks 3.84%. 


Projecting Future Advantages 


On the basis of the markets on Octo- 
ber 21st, the average price of the pre- 
ferreds, to yield 3.84% with an average 


i. 
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through ten offices in six cities 
CITIZENS & SOUTHERN NATIONAL BANK 


dividend of 6.6% was 172, and a hypo- 
thetical 30-year 3% highest grade utility 
bond, to yield 2.97%, was priced at 100.6. 
To estimate the possibilities of price de- 
preciation, assume that yields move 
down, not to their lowest point on record, 
but only one-half of their range in the 
last ten years. If that occurs, the return 
on preferreds will be 5.02%, and the 
yield on bonds 3.98%. Under these cir- 
cumstances, the price of the preferreds 
would always be about 131, or a depre- 
ciation from current levels of 24%; the 
price of the bond, since it has a matur- 
ity, will vary, however, according to the 
date of the comparison. Assuming that 
these prices are reached at various times 
in the future, the results are: 


Years Bond Percent 
Hence Price 
5 84% 
10 86% 
20 91% 
80 100 


16% 
14% 

8% 
Ye %o 


Thus, even in a fixed payment trust 
in which the income and principal may 
be combined, the preferreds have no ad- 
vantage over bonds until after the tenth 
year; and in 20 and 30 years, the net 
gain is only about 2/10 of 1% annually. 
Of course, in the normal trust, the whole 
advantage in income will accrue to the 
life tenant, and the whole depreciation 
in principal will fall on the remainder- 
man. When it is considered that the 
assumption that rates will decline only 
one per cent during this period is a 
rather optimistic premise, it scarcely 
seems that high grade non-callable pre- 
ferreds, or those with a low dividend 
selling below the call price, are attrac- 
tive investment media for the general 
case at the present time. 


Depreciation In favor 
Depreciation in Preferred of Bonds 


There is always, of course, the unusual 
situation presenting a special problem 
where such stock might be used. Un- 
doubtedly, there is a time when high 
grade non-callable preferreds are sound 
trust investments, but that time appar- 
ently is when all prices are low or yields 
are high and there is no unusual pres- 
sure on a trustee for greater income. 
Such a condition existed in 1932 and 
1933. 


Preferreds Selling Over Call Price 


Perhaps, if income is extremely im- 
portant, a partial solution of the problem 
lies in the judicious use of higher divi- 
dend rate preferreds selling over their 
call prices. They are in very much the 


Net 
Accumulated Difference 
Income Favoring 
Differential Bonds 
+3 
10 0 
20 —4 
30 —6% 


24% 8 
24% 10 
24% 16 
24% 23% 


same position as bonds selling over the 
call price, except that stocks may be 
less likely to be redeemed. If a rather 
complete investigation is made of the 
chances of an early call, and an invest- 
ment diversified in more than one issue, 
the advantage of the higher income ob- 
tainable appears to offset the risk of 
principal loss through redemption, par- 
ticularly since this possible loss can be 
pre-determined and is limited. As well, 
if in the future there occurs a rise in 
money rates, callable preferreds will pro- 
vide a cushion of definite value against 
declining prices. For these reasons, they 
appear less unattractive than do non- 
callable issues. 

Convertible preferred issues, or those 
with warrants attached, present no prob- 





lem not found in straight preferred 
stocks or in convertible bonds. A high 
grade convertible preferred, of which 
there are very few, will normally sell at 
a premium over similar non-convertible 
issues, even though the conversion fea- 
ture is not active; and as a result, the 
income return, the primary appeal of a 
preferred issue, is reduced. Neverthe- 


less, should common stocks rise in price, 
and at the same time there be a stiffen- 
ing in interest rates, the value of the 
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conversion feature might protect the is- 
sue against price depreciation. 
About 100 years ago, the directors 


‘of the Kennebec & Portland Railroad 


authorized the issuance, at par presum- 
ably, of a preferred stock bearing cum- 
ulative dividends of thirty percent per 
annum. Perhaps if a stock like that 
were available today, it might change 
the problem; but it seems that preferred 
stocks should only in unusual cases be 
considered. under present conditions. 


WHY PURCHASE MUNICIPAL BONDS? 


OSCAR L. BUHR 
Vice President, Detroit Trust Company, Detroit, Mich. 


UR reasons for buying municipal 
are: 


1. Safety Of Principal Plus Reason- 
able Income: The first requirement of a 
trust investment is safety of principal 
and this fact should outweigh all other 
considerations. A study of the records 
will indicate that the percentage of ac- 
tual loss sustained by owners of muni- 
cipal bonds is very small. The investor 
who selected his municipal bonds with a 
reasonable degree of care in the 1920’s 
came through the 1929/39 period of dis- 
turbance with only a fractional loss of 
principal or interest. 


Actual Experience 


The figures usually presented are 
rather vague. My statements regarding 
safety of principal of municipal bonds 
are based on actual experience that we 
have had with our large municipal trust 
accounts. One account owns in excess 
of $5,000,000 of municipal bonds and 
includes 231 separate issues represent- 
ing 28 states and 182 distinct municipal- 
ities. The present market value exceeds 
the ledger value and the income in 1938 
was 4.17% on ledger value. At one time 
the maximum issues in default were 14 
in number and represented 7.2% of the 
par value. At the present time there 
is one issue in default representing 1.2% 


of the par value, and we expect this to 
be refunded within the next year. 


Taking the total original interest that 
we would have received on the bonds 
which went into default, then figuring 
the interest that we actually received 
through refundings, figuring the interest 
cancelled because of refunding, figuring 
the loss realized on the sale of funded 
interest at a discount, we would show a 
loss due. to sale, cancellation or refund- 
ing, of only about 5% of the income dur- 
ing this period. This account happens to 
own two or three of our worst munici- 
pal issues. 


I could continue with additional ex- 
amples, to indicate the very slight losses 
that have been incurred by the repre- 
sentative municipal account. The muni- 
cipal buyers who really suffered serious 
losses are the ones who bought for yield 
and the buyer of yield is usually the 
greatest loser. 


2. Tax Exemption. With the present 
day trend towards high income taxes and 
personal property taxes, it is important 
that exemption from Federal and local 
taxes be emphasized in the large ac- 
counts. Whether the Government will 
take steps to eliminate Federal tax 
exemption is a question which only the 
future will answer. 
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8. Serial Maturity Schedules: Serial 
maturities enable us to carry out a pro- 
gram whereby fairly even sums of 
money will be available for reinvestment 
each year. We believe that the best 
way to protect income of a large account 
is a regular investment schedule by 
which method we get a fair average 
return. A good many trust accounts 
either terminate on specific dates, or 
certain payments must be made on spe- 
cific dates, and in such cases we purchase 
bonds of that approximate maturity. 
While we could purchase Government 
bonds to cover most of these maturity 
requirements, we feel that tax exemption 
and diversification afforded by municipal 
issues are important. Corporation bonds 
give little choice in the matter of ma- 
turity. 


4. Non-Callable Feature: One of the 
annoying features of most corporate is- 
sues is their callability. Municipal 
bonds have been particularly attractive 
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a schedule of serial maturities not sub- 
ject to redemption. 

5. Supply and Marketability: Munici- 
pal offerings are usually in such volume 
that we are able to purchase in substan- 
tial amounts whenever funds are avail- 
able, without forcing the bid to higher 
levels. It would be very difficult to find 
enough high grade corporation bonds in 
the market to enable us to get the proper 
diversification. The number and volume 
of municipal offerings are such that we 
can buy in good blocks and yet spread 
our risks very widely throughout the na- 
tion. We feel that marketability of 
municipals is exceeded only by Govern- 
ment bonds. 

6. Permanence of Obligor: In these 
days of rapid change in methods and in- 
ventions it is rather difficult to know 
which companies will be obsolete in the 
near future. At the moment utilities 


seem to have the best chance of a long 
life, but even their existence was threat- 
ened at various times during the past 


At se a 








because most of them have specific ma- 
turity dates and are non-callable and 
consequently the investor can select his 
bonds with some assurance that he can 
hold them until maturity. It permits the 
development of a maturity schedule 
which is not upset by the call feature. 
It was possible during the period of 
high interest rates to purchase long term 
bonds which we have been able to hold 
through the entire period. It eliminates 
the problem of purchasing bonds above 
the call price, as was the case in many 
corporate issues during the past year. 
We believe the most desirable policy is 


six years. We believe that municipal 
units of a stable character will continue 
to exist in approximately their present 
form for many years to come. There 
will be some shifting of population, of 
course, but well established agricultural 
centers, conservative industrial centers, 
counties and states should retain their 
present general character. 

We like the feeling that when we buy 
municipal bonds maturing in 1960 that 
municipality will still be in existence in 
1960. Nothing is certain in this world 
of change but that probability seems to 
be above the average. 





7. Access To Information: Of import- 
ance is the availability of information 
regarding political subdivisions. While 
we have occasional difficulty in securing 
facts and figures, in a majority of cases 
information is readily supplied. In the 
case of smaller communities it is a sim- 
ple matter to obtain reliable figures on 
financial affairs. I think that probably 
the auditing methods of large corpora- 
tions are ahead of most municipal 
methods. On the other hand, I believe 


it is more difficult to determine which 
facts are really facts in the case of large 
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corporations than in the case of muni- 
cipalities of reasonable size. I admit 
the difficulties of learning what actually 
transpires in the municipal financial af- 
fairs of the large metropolitan centers. 

We admit, of course, there are some 
discouraging facts, such as extravagance, 
unwillingness to meet debt obligations 
and relief problems. On the whole, how- 
ever, and in spite of the problems, there 
is nothing so satisfying to a trust in- 
vestment officer as a portfolio of high 
grade municipal bonds properly diversi- 
fied both as to maturity and geography. 


LEON M. LITTLE 
Vice President, New England Trust Company, Boston 


ASSACHUSETTS trustees have 

been buying common stocks over 
the whole period of Massachusetts trus- 
teeship. The opinion in our old friend, 
Harvard College v. Amory, could not have 
been written if, prior to that time, com- 
mon stocks had been generally consider- 
ed improper investments. From the time 
of that opinion they have definitely been 
considered proper. Our thoughts have 
been on the proportion which might prop- 
erly be held in trusts of various sizes. 
So, most of the arguments that I have 
heard have been in conversations with 
persons from other states, and are theo- 
retical and full of holes. 

One of the very common arguments 
from persons who are considering trusts, 
or who are discussing trust investments 
from the point of view other than that 
of the trustee himself, is that the per- 
son who made the money now in the 
trust, or about to be put in, accumulated 
it, not by a continuous investment in 
bonds or in mortgages. Why deny to his 
heirs the same possibilities that he him- 
self had? Of course, the answer to this 
argument lies in the basic theory of 
trusteeship. Perhaps the best applica- 
tion of the answer is in the use we have 
had to make of insurance trusts to take 
care of situations arising out of owner- 
ship in “close” corporations. 


Another argument is—well selected 
common stocks have proved profitable 
over a period of years. That is unde- 
niably true provided the proper period 
is selected. Stocks bought in 1929 for 
a trust terminable on the death of a 
beneficiary who died in 1932 would cer- 
tainly not satisfy that theory. 

Some argue that stocks should be 
bought because with bond purchases 
there is no chance of increasing income. 
Again, this is an argument of the opti- 
mist and not an argument of the re- 
search statisticians. 

Stocks meet changes in purchasing 
power. This is one of the theoretical ar- 
guments which is true only if applied to 
particular stocks. 

Stocks are a hedge against inflation. 
I think that probably if anyone had 
thought of inflation 30 years ago, he 
might have made that flat statement, but 
if he had studied the Panic of 1837 and 
the Panic of 1873, he would have been 
forced to hedge and to qualify. As a 
practical matter, none of us contem- 
plates an inflationary situation such as 
Germany had, but, to use France as a 
better illustration, only a few industries 
and only a few companies in those indus- 
tries did provide a hedge against infla- 
tion. Money was lost there in stocks— 
and permanently lost—as it was in mort- 
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gages and other fixed income bearing 
obligations. 

Of late, a line of thought has devel- 
oped among some people that changing 
legislation and, to a very small degree, 
judicial decisions have taken away from 
the creditor the desirable position for 
which he paid when he bought the obli- 
gations of a corporation. If you want 
an illustration of this point, study the 
reorganization of the Atchison Railroad, 
which produced the General 4’s and Ad- 
justment 4’s, and then study any of the 
proposed plans for capital readjustment 


of the railroads now in receivership. 
© 


The Real Reason 


None of these arguments seems con- 
clusive or fundamentally sound. There 
is only one real argument for the pur- 
chase of common stocks for trusts: that 
stocks represent a legitimate form of 
investment which should not be denied 
a large class of investors merely because 
those investors are not buying for them- 
selves but buying for others. I have 
never been able to see why if I produce 
a list of investments, each one of which 
is sound in itself, half of which is fixed 
income bearing securities and half equi- 
ties, for the inspection of a competent 
trust officer and receive his praise for 
having such a good list, and then decide 
to put this list in a living trust of which 
I or my children are the beneficiaries, 
that same trust officer should feel called 
upon to, or even could conscientiously, 
sell my equities then and there for the 
purchase of bonds. I can not see why a 
Court of Probate should take the same 


TRUSTS and ESTATES—Nov. 1939 


attitude if I happen to die with that list 
and leave the same trust officer’s bank as 
trustee under my will. 

Common stocks are bought by careful 
investors everywhere; they ought to be 
allowed to trustees. And if the trustee 
had adequate data on which to base judg- 
ment in purchasing, and if it conscien- 
tiously followed the investment, but even- 
tually lost on the purchase, the courts 
should not surcharge the trustee for the 
stock purchase, any more than it would 
for the purchase of a bond, legal for sav- 
ings banks when bought but since de- 
faulted. 


Effect on Beneficiaries 


Is it harmful for the beneficiaries to 
have stocks held in their Trusts? I do 
not belittle bond investment; I argue for 
stocks, not against bonds. Take the life 
tenant. Our duty is to provide him with 
a steady income. Use the year 1939 as 
an example. All our good 5’s were being 
called and we were offered 314’s, 3’s, and 
even 214’s at premiums, in their stead— 
long-term bonds at that. Return to life 
tenants was cut from 30 to 50%. As- 


suming no stocks had been bought before 


in the trust under review, was it not 
justifiable in view of a broad survey of 
business conditions and outlook (not war 
but domestic business outlook) to re- 
place some of these called bonds with 
stocks yielding to the life tenant at 
least as much as the new bonds and with 
possibilities of increased dividends in 
the future? 

In 1921 when we were buying Westing- 
house 7’s and Texas 7’s at a discount, 
due in the near future, and callable at 
low premiums, was it not in the interest 
of the life tenants and a matter of good 
judgment to buy or hold some stocks 
against the expected time of recovery 
and refinancing of these bonds at lower 
coupons? Experience proved that it was. 
In both those extremes, stock purchases 
were justifiable. 

For the remainderman, the theory of 
stock investment is harder to expound. 
Any purchase made only with his inter- 
est in view, barring only a purchase of 
a real estate mortgage, must be with the 
conscious or unconscious thought of in- 
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creasing principal for his benefit. Take 
again the two periods—1939 and 1921. 
Today we would buy short Governments, 
because we think later on with this ma- 
turing money we will be able to buy the 
present day 314s at a discount and ride 
them up to maturity for a profit. Or, if 
we buy stocks, we certainly are going to 
try to buy those that should benefit from 
activity, war or domestic. In 1921, think- 
ing only of the remainders, we would 
have gone “long” on the discount bonds 
where a sure, if small, profit was in- 
dicated and been slow to buy stocks be- 
cause of the inflated inventory situation 
then prevalent. 


Although our customers like to see 
their trusts erhance in value and, in 
times like these, urge stock purchase, 
few of them realize that the judicious 
and timely purchase of stocks is sounder 
theory when applied to life tenant in- 
terests than when applied to that of the 
remainders. 


What Proportion 


But the Courts have told us that our 
duty is to balance the needs of life ten- 
ants against the rights of remainders. 
The application of this duty varies very 
little from a standard practice, which 
is to put a proportion only into equities. 
The best practice seems to be to vary 
this proportion according to the size of 
the trust and the economic conditions of 
the times. The small trust, by its very 
nature, demands a sure and steady— 
even though small—income. Therefore, 
only the best bonds can be bought, for 
the life tenant can not take any risk of 


a decrease of income through purchase 
of second-grade bonds or equities. 


What the figure of corpus may be for 
the smallest trust for which stocks may 
be bought is a question for each Trust 
Committee to decide. I should say about 
$20,000, possibly $15,000. The percent- 
age there should be low. The Trust Com- 
mittee may then increase the percentage 
for trusts of larger size until, for the 
trusts of say $150,000 or over, the maxi- 
mum that the Committee is willing to go 
will be reached. It is a better plan in 
setting this common stock percentage to 
do it backwards, that is, to set a percent- 
age that each trust must have in bonds 
and/or mortgages first, then a permiss- 
able percentage in preferred or guaran- 
teed stocks, if such investments are used 
at all, leaving the balance available for 
stocks. 


Within this stock percentage lies the 
best secondary argument for their pur- 
chase: diversification. You can’t justify 
their purchase primarily because they 
offer this feature. But you do get wide 
scope in selection: rails, if you want 
them; public utilities; chemicals; oils; 
steels; automobiles and allied industries; 
tobaccos; etc. There is almost the dan- 
ger of over-diversification, unless, as is 
done in Massachusetts, you set a maxi- 
mum percentage for industries and for 
individual items. 


Non-Maturity 


The one great difference between bond 
purchase and stock purchase, which I 
have never heard the bond school use 
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against the stock proponents, is that 
stocks never mature. It is the one single 
feature that makes holding of equities 
more of a care than that of bonds. Even 
the best stocks should not be bought by 
a lazy or unequipped trustee, for they 
demand a supervision that the best bonds 
can get by without. A good bond, held 
to maturity, brings at that time the 
necessity for thought as to reinvestment. 
The trustee must create the maturity, 
through sale, of a stock which, for one 
reason or another, may be considered 
no longer useful for the particular trust. 

Intelligently to create these “stock 
maturities” requires that the statistical 
force shall work in three ways: first, a 
continuing study of general conditions; 
second, a study of particular industries; 
and third, a study of particular com- 
panies. The second and third require 
little different treatment from that re- 
quired for an all bond list, although the 
greater possibilities of diversification in 
stocks naturally multiply the industries 
and companies to be covered. 

The study of general conditions, how- 
ever, should provide the Trust Commit- 
tee with the material by which it can 


DONT (3E 
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set from time to time the percentage of 
bonds required for a trust and, there- 
fore, the percentage for stocks. Not 
even in Massachusetts are these limit 
changes a frequent action, nor when 
made are they liable to be more than 
10% up or down at a time, and the out- 
side limits within my memory have been 
25% to 60%. 


Some stocks will never “mature”; 
they will always be in the percentage 
retained. Many will, as their industries 
reach a point at which the conditions in- 
dicate they are no longer advantageous 
to hold; or as the company itself indi- 
cates that; or as general conditions seem 
to demand variation in the percentage 
of stocks. I sometimes illustrate this 
point by saying that everything we buy, 
we buy to hold indefinitely—but every- 
thing in the trusts is for sale. 


I believe so strongly that stocks are 
proper for trustees to buy, that I feel 
that those who will not buy them, when 
they may legally and within the limits 
of their own sound discretion, are deny- 
ing to those who take from their trusts 
advantages which are rightfully theirs. 
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REAL ESTATE MORTGAGES AS WE KNOW THEM 


CLARENCE E. KARN 
Vice President, The Central Wisconsin Trust Company, Madison, Wis. 


OWN through the ages criticism has 

been from time to time leveled 
against mortgages, but probably the best 
proof of their value lies in the fact that 
they still retain a most important place 
in our credit economy. The main road 
of the simple mortgage is broken and bi- 
sected with many new ideas—participa- 
tions, pools, guaranteed mortgages, etc. 
When the sickness which attacked the 
mortgage structure is analyzed and 
diagnosed, it becomes apparent that the 
troubles lie largely in the side-roads— 
those new ideas so prone to develop in 
a period of rapid expansion. From the 
viewpoint of mortgages in the trust field 
we fare better when we pioneer less. 

The guaranteed mortgage, seeming to 
offer additional security, perhaps tended 
to induce us to lean too heavily on the 
guaranty and to under-estimate the im- 
portance of the basic security. In the 
final analysis, the loan which can stand 
squarely on its own merits needs no guar- 
anty. Assuming that guaranteed mort- 
gages have a much better market and 
wider appeal, nothing can take the place 
of the fundamental security of the par- 
ticular loan. From the viewpoint of the 
trustee the guaranty is in essence merely 
an unsecured credit and has no place as 
such, except probably collaterally, in 
trust investments. 

Some form of limited guaranty may 
be worth further study. Perhaps there 
may be merit in a guaranty for loss 
sustained through foreclosure and re- 
sale of the property rather than a lump 
payment. This philosophy has been 
adopted by the Government through the 
Federal Housing Administration loans. 
Strictly this would be more in the form 
of an indemnity against loss than a 
guaranty. 


Pools and Split Mortgages 


Pools have been subject to abuses in 
the pyramiding of unsalable portions of 


511 


individual mortgages. This certainly 
can be true where participations are is- 
sued against pools of mortgages and 
where the investments in the pool are 
undivided portions of a mortgage debt 
with an assignment of an undivided in- 
terest in the mortgage itself. We are all 
familiar with such accounting phrases 
as “Suspense Account,” “Miscellaneous,” 
etc. It is too easy to use these accounts 
as dumping grounds. I have somewhat 
the same fear of pools, even though they 
provide proper investments for trusts. 


Much criticism likewise has been lev- 
eled against the so-called “split”? mort- 
gages. Where this expression means lit- 
erally an assignment of an undivided 
interest in a mortgage the criticism may 
be deserved. However, there is some 
merit in the split note issue secured by 
a mortgage issued in the name of a trus- 
tee. The notes are not fundamentally 
dissimilar to bonds. Where used with a 
special mortgage form vesting the trus- 
tee with wider powers, and where more 
definitely providing the duties of the 
trustee and the remedies to be used in 
the event of default, it retains the ad- 
vantages of the simple mortgage and per- 
mits participation of smaller trusts in 
better mortgage security. Aggressive 
action by the trustee under a mortgage 
of this type is as essential as under a 
bond issue. Where the size of the trust 
and the funds available for investment 
permit, the use of entire mortgages nat- 
urally is more desirable. 


Percentage of Value 


It has been my experience over a per- 
iod of a quarter of a century that mort- 
gages on owner-occupied dwellings have 
made an excellent showing. This is par- 
ticularly true with loans of not over fifty 
per cent of value on new, well located 
properties. Careful inspection must be 
made of the building construction; loans 
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on poorly built houses should be avoid- 
ed. Periodical re-inspections should be 
made both as to the physical condition of 
the property itself and the trend of the 
district in which the property is located. 
Property should be kept in good repair. 

Signed applications should always be 
taken, and the applicant among other 
things should make representations over 
his signature as to location and size of 
lot, liens, conditional sales contracts on 
equipment, and taxes, with a joinder by 
the wife in the case of a married man. 


Some states permit loans in excess of 
fifty per cent of value. It is said that 
one-half inch of ice will support a man, 
but most of us would feel much safer to 
have a greater thickness supporting us. 
When loaning trust funds we should 
hardly attempt to see how close we can 
come to the breaking point without fall- 
ing in. Keep the loans under fifty per 
cent of value and there will be a reas- 
onable margin of safety. 


Appraisals—By Whom? 


All appraisals should be made by com- 
petent appraisers. It is well to have the 


support of an outside appraisal, but it 
seems to me that a trustee competent so 
to do should employ its own judgment. 
It was selected because the trustor had 
confidence in the trustee, and the mere 
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argument that an outside appraisal may 
be better protection for the trustee in 
the event of criticism is not in itself en- 
tirely sound. Appraisal should be based 
upon present values and not the hopes 
of the future. Where income is capital- 
ized it should be a fair income and not 
a speculative one. The unexpired term 
of the lease, the responsibility of the 
tenant, the amortization of the loan 
which the lease affords, all have a distinct 
bearing on the goodness of the loan. 


An appraisal must not assume that a 
loan will be renewed, and the valuation 
should be one which, at the maturity 
of the loan, after application of retire- 
ments, would leave a loan ratio, based of 
course upon present judgment, not in 
excess of ratio at the time the loan was 
made. One-purpose buildings have had 
a bad experience from a loan viewpoint 
and, while they can hardlv be ruled out 
completely, the element of hazard which 
they present should be carefully consid- 
ered. 


Look to the Security 


Realizing that the moral obligation of 
the maker of a mortgage note is a gen- 
eral credit factor and never applied in 
the determination of a trust investment, 
yet we are forced to recognize that for 
whatever it was worth it waned consid- 

erably after 1930. The 

good credit risk may sell 

tt ™ the property to a poor 

| anes: credit risk. In many 

I| % states it is no longer pos- 
“——______ sible to sue on the note 
without first exhausting 
the mortgage security 
through foreclosure, and 
with the increased re- 
luctance to grant defi- 
ciency judgments, the 
name on the note has 
lost much of its value. 
The moratorium statutes 
enacted by many states 
together with the diffi- 
culty of securing defi- 
ciency judgments, again 
point to the importance 
of looking to the security 
for ultimate repayment. 





One lesson which has been driven home 
is the importance of regular periodic re- 
ductions of the debt. While these pay- 
ments have their disadvantages in trust 
accounts by reason of additional book- 
keeping and less net income to the trust 
through more uninvested funds, yet the 
lack of them has been one of the prin- 
cipal contributing causes of trouble. In- 
come properties should have sufficient 
excess income to amortize with reason- 
able rapidity. The ability of the bor- 
rower upon a dwelling loan to repay prin- 
cipal in regular installments should be 
carefully considered. Quarterly or 
monthly payments to cover interest, 
taxes, and principal reductions will pre- 
vent an accumulation before action is 
taken should a default ensue. 


Legal opinions of title are essential 
and the use of title insurance has been 
growing in some communities. Counsel 
for the trustee will guide as to the form 
of opinions and matters to be covered. 
Many of the life insurance companies are 
using standardized formal forms for title 
opinions. These have much to commend 
them. In some states it is important to 
check special assessment taxes, federal 
court judgments, zoning ordinances, and 
compliance with the building codes. 


Prepayment and Full Coverage 


The questions of prepayment privil- 
eges and interest rates are affected to a 
large degree by local conditions. It is 
my belief that in any given community 
interest rates cannot remain static or be 
the same for all classes of loans. Why 
isn’t the twenty per cent loan entitled 
to a lower rate than the fifty per cent 
loan? Isn’t most of our buying in other 
fields priced upon quality? 


Where loans are made upon properties 
where the personal property is essential 
to the production of income, such as furn- 
ished apartments, the mortgage should 
always be upon the entirety. It should 
include the appurtenances as well as the 
realty. In some instances of corporation 
mortgages, this may be covered by a 
covenant not to mortgage. This same 
thought can apply also to farm loans. 


Working closely with attorneys 
and with trust institutions 


throughout the country 


WILMINGTON, DELAWARE 


Decisions and Records 


Every trustee should keep informed 
on court decisions affecting mortgages 
in the territory in which he is loaning 
funds. We should remember that the 
courts have always possessed an equity 
jurisdiction and it is in times of finan- 
cial stress that the relief swings in favor 
of the mortgagor and that moratorium 
statutes are enacted. 

Trustees recognize the value of writ- 
ten records and memoranda. It is just 
as important in the mortgage loan file 
to leave a record of careful attention 
from the time the application was origin- 
ally taken. 

The use of mortgages in trusts often 
permits of somewhat larger income and, 
where properly amortized, does not -pre- 
sent the market risk involved in long 
term bonds at low coupon rates. Mort- 
gages are not the only type of invest- 
ment for trust funds, as each trust ac- 
count should be carefully studied in order 
to get proper diversification both as to 
types of securities and maturities, but 
I submit that mortgage loans, carefully 
made, on the whole are a dependable in- 
vestment for trust funds, and I add once 
more the word of caution: Do not per- 
mit them to become permanent invest- 
ments. 


Canada’s Mortgage Bank Shelved 


An announcement from Ottawa, Canada, 
reveals that it has been decided to suspend 
operation of the Central Mortgage Bank 
for the duration of the war. 
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Trust Investments in Northern Ireland 
Committee Also Considers Public Trustee Office 


S A result of a survey of the law in 

Northern Ireland relating to trust 
investments, the Committee appointed by 
the Governor of Northern Ireland has 
submitted its conclusions, recently made 
public by the Ministry of Finance. The 
Committee recommended: 


1. The appointment within the United 
Kingdom of a Standing Statutory Commit- 
tee charged with the duty of revising the 
list of trustee securities from time to time 
and of maintaining identity between the 
lists within the several parts of the King- 
dom. 

2. That stock and securities issued by the 
Government of Northern Ireland be given 
full trustee status without qualification for 
both English and Scottish trusts. 

8. That trustee status for such trusts be 
conferred upon stock which has been guar- 
anteed as regards both capital and interest 
by the Government of Northern Ireland. 

4. That stocks issued by municipal corpo- 
rations having a population of over 50,000 
and county councils in Northern Ireland, 
under the authority of Acts passed by the 
local Parliament, be placed on a definite 
statutory footing as authorized investments 
for English trusts. 

5. That trustee status for Scottish trusts 
be conferred upon stocks issued by municipal 
eorporations in Northern Ireland under au- 
thority of Acts passed by the local Parlia- 
ment. 

6. That stocks issued by water companies 
or water commissioners in Northern Ireland 
under authority of Acts passed by the local 
Parliament be placed on a definite statutory 
footing as authorized investments for Eng- 
lish trusts upon conditions set out in the 
Trustee Act, 1925, section 1 (i) (1) and (n). 

7. That the authorized range of trustee 
investments depend directly upon statute. 

8. No addition to the list of trustee se- 
curities in Northern Ireland. 

9. That in the future trustee status be 
conferred only by public general statute 
and not by local and private Acts. 


The Treasury made the following 
observations on the recommendations: 


1. There is no sufficient reason of general 
public interest for the establishment of such 
a Committee. 


2. The Treasury agree that proposals to 
give effect to this recommendation in so far 
as it relates to English trusts should be in- 
troduced in a United Kingdom Bill. 

3. When the Government of Ireland Act 
was drafted it was decided that on grounds 
of general policy Trustee status in Great 
Britain should not be granted for this type 
of security. 

4, 5, 6. The Treasury is unable to accept 
these recommendations since these local au- 
thorities are not under supervision of any 
British Government Department, and in any 
event the same reason applicable to No. 3, 
is relevant here. 


A Public Trustee 


The Committee was also commission- 
ed to consider whether a Public Trustee 
ought to be constituted in Northern Ire- 
land. They concluded unanimously 
that such an office could not be estab- 
lished on an economic basis. In ar- 
riving at this conclusion, the Committee 
stated: 


“In Northern Ireland, the various joint- 
stock banks have set up trustee departments 
in recent years. 

“In some ways the banks are in a more 
favorable position for the transaction of 
trustee business than is the Public Trustee. 
The Public Trustee has to employ a larger 
staff of officials remunerated at full civil 
service scales, with the result that the ad- 
ministrative expenses are relatively higher. 

“On the other hand, the trustee business 
of the banks enables them to add a further 
service (probably without a proportionate 
increase in staff) and it helps them to build 
up connections with prospective clients. The 
banks, moreover, are able to spread their 
administrative costs over a wide variety of 
interdependent services, and may even de- 
cide on grounds of general policy to accept 
an extremely narrow margin of profit on 
one particular service which can be com- 
pensated for by the profits on the business 
as a whole. 

“Accordingly the banks are able to trans- 
act their trustee business at substantially 
lower fees than those charged by the Public 
Trustee despite the fact that the Public 
Trustee is prohibited by statute from mak- 
ing profits.” 





The New Illinois Probate Act 


A Model of Legislative Draftsmanship 


MORTON JOHN BARNARD 


Of the Chicago Bar; vice-chairman, Section of Probate and Trust Law, Illinois State Bar 
Association; member of Drafting Committee of the Illinois Probate Act 


N JANUARY 1, 1940 the new IIl- 

inois Probate Act becomes effective. 
The Act, comprising 346 sections, is the 
product of the labors of a drafting com- 
mittee of the Section of Probate and 
Trust Law of the Illinois State Bar 
Association extending over a period of 
five years of intensive study, research 
and labor. It has had the benefit of 
suggestions submitted by the Corporate 
Fiduciaries Association of Chicago, the 
County and Probate Judges Association 
of Illinois, committees of the Chicago 
Bar Association and other local bar as- 
sociations, and lawyers and judges 
throughout the State. 

The Probate Act revises, consolidates, 
and codifies the statutes formerly in- 
cluded in the chapters on Administra- 
tion of Estates, Descent, Dower, Guar- 
dian and Ward, Lunatics, Idiots, etc., 
and Wills, as well as parts of acts con- 
tained in the chapters on Adoption of 
Children, Conveyances, Courts, and 
Lunatics, embracing almost 400 different 
sections. 

The subject matter has been re-ar- 
ranged in logical sequence, thus facili- 
tating the task of finding the law. Uni- 
formity of procedure in administering 
estates of decedents, minors, and incom- 
petents has been effected as far as pos- 
sible. Duplications and inconsistencies 
have been eliminated and obsolete pro- 
visions omitted. 

Changes in substance as well as pro- 
cedure have been made where the need 
was felt. Space permits mention of only 
the most important of these changes. 


Descent, Distribution and Dower 


NDER Sections 11 and 12 the com- 
mon law rule relating to estates of 
non-residents is restored. Thus the per- 
sonal estate of a non-resident decedent 


who died intestate is subject to the con- 
flicts of law rule that the law of the 
domicile of the decedent governs the dis- 
tribution of his personal estate whether 
it be situated in Illinois or in the state 
of the domicile. Of course, real estate 
situated in Illinois descends in accord- 
ance with the Illinois law, whether the 
decedent be a resident or non-resident 
thereof. 

Important changes have been made as 
to the interest received by the surviving 
spouse. Section 1 of the Descent Act 
led to considerable confusion and uncer- 
tainty which the new Act attempts to 
avoid. If a decedent dies after January 
1, 1940 leaving a descendant and a sur- 
viving spouse, the latter acquires an un- 
divided one-third interest in fee imme- 
diately upon the death of the decedent. 
The surviving spouse has the privilege 
of taking dower in lieu of the interest 
in fee by filing an instrument indicating 
such an intention under Sec. 19. 

Under the Probate Act (Sec. 204) the 
time for filing claims as to inventoried 
property is reduced to nine months after 
issuance of letters. Since the election to 
take dower must be filed within ten 
months after the death of the decedent 
if he dies intestate and letters of admin- 
istration are not applied for within that 
period, or within ten months after is- 
suance of letters of administration if 
the decedent dies intestate and letters 
are applied for within ten months after 
his death, or if he dies testate, with- 
in ten months after admission of the will 
to probate (Sec. 19), the surviving spouse 
has a month after the expiration of the 
time for filing claims in which to deter- 
mine whether or not to perfect his right 
to dower. If litigation is pending which 
affects the share of the surviving spouse 
in the estate, he may obtain an extension 
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of the time to file the election by making 
application therefor to the Probate Court 
within the time indicated. 


Elimination of Dower in Real Estate 


HE other important change effected 

by Sec. 11 is the elimination of the 
dower of the surviving spouse in the one- 
half of the real estate descending-to-a 
parent, brother, or sister of the decedent 
who dies leaving no descendants but a 
surviving spouse and a parent, brother, 
or sister. 


The Probate Act, while making no 
change as to the personal estate in this 
situation, provides that one-half of the 
real estate descends to the surviving 
spouse absolutely and the other half de- 
scends to the parent, brother, or sister 
of the decedent not subject to any dower 
of the surviving spouse. He can take 
dower in the real estate in lieu of the 
interest in fee by perfecting the right 
thereto under Sec. 19, in which event the 
parent, brother, or sister takes the entire 
real estate subject to the dower of the 
surviving. spouse. 

Sec. 15a provides that a person con- 
victed of the murder of another cannot 
inherit from the murdered person but 
the estate descends as if the murderer 
predeceased the murdered person. A 
corresponding provision is found in Sec. 
49a as to testate estates. 


Renunciation 


WILL may be renounced by the sur- 
viving spouse whether or not it con- 
tains any provision for the benefit of 


that spouse (Sec. 16). Upon such re- 
nunciation the surviving spouse receives 
an interest in fee in the real estate of 
which the testator died seized (one-third 
if the testator Jeft a descendant and one- 
half if he left no descendant, together 
with a similar share of the personalty) 
unless the surviving spouse also perfects 
his right to dower in the manner pro- 
vided by Sec. 19, in which event he 
acquires dower in lieu of the interest 
in fee. The time for filing the renun- 
ciation has been shortened to ten months 
after the admission of the will to pro- 
bate but the Probate Court may extend 
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the time if application therefor is made 
within the ten months period stating that 
litigation is pending which affects the 
share of the surviving spouse in the 
estate (Sec. 17). 

In order to obtain dower in real estate 
conveyed or mortgaged by the decedent 
during his lifetime without the release 
of dower by the spouse (Sec. 25), the 
latter must perfect his right to dower in 
the manner and within the time provided 
by Sec. 19. 

In a proceeding for the assignment of 
dower, the court may order the real 
estate sold free and clear of the dower of 
the surviving spouse where the property 
is not susceptible of division without 
manifest injury to the rights of the par- 
ties in interest by providing that a sum 
equal to the value of the dower interest 
be set aside for the surviving spouse 
from the proceeds of the sale (Sec. 34). 

Sec. 38 permits the sale of real estate 
in bankruptcy or other judicial proceed- 
ings free of the inchoate dower of the 
spouse of the bankrupt or debtor by pro- 
viding that a sum equal to the value 
of the dower interest computable as of 
the time of the sale be set aside for the 
spouse having the inchoate dower. 


Domestic Wills 


HE only substantial change in the 

substantive law of domestic wills is 
the abolition of nuncupative wills. They 
were frequently the subject of protracted 
litigation and their abolition has met 
with general approbation. 

The provision for administration of 
the estate of a person presumed to be 
dead has been extended by Sec. 63 to 
testate estates. 

Under Sec. 75 a will may be admitted 
to probate without issuance of letters 
testamentary or of administration with 
the will annexed if no tax will be due to 
the United States or the State of Illinois 
by reason of the death of the decedent, 
all claims are paid, all heirs, legatees, and 
devisees are residents of Illinois and are 
all of legal age, and the persons in inter- 
est desire to settle the estate without ad- 
ministration. Although the admission 
of a will to probate without issuance of 
letters does not release the estate from 





claims, the will is effective to transfer 
the estate devised and bequeathed there- 
in under Sec. 53. 


Foreign Wills 


HE provisions relating to foreign 

wills have been greatly broadened. 
Article VI is a combination of the most 
desirable provisions of the Uniform 
Wills Act, Foreign Executed, and the 
Uniform Foreign Probated Act. 

A written will signed by the testator 
may be admitted to probate in [Illinois 
when the will has been admitted to pro- 
bate outside of Illinois or when the will 
is executed outside of Illinois in accord- 
ance with the Illinois law or in accord- 
ance with the law of the place where 
executed or of the testator’s domicile at 
the time of its execution (Sec. 85). 

If the will has been admitted to pro- 
bate outside of Illinois, it may be proved 
by merely introducing in evidence an 
authenticated copy of the will and pro- 
bate thereof (Sec. 87). 

If the will is executed outside of IIli- 
nois in accordance with the Illinois law, 
it may be admitted to probate when 
proved in the manner provided by the 
Illinois law for proving wills executed 
therein. If the will is executed outside 
of Illinois in accordance with the law 
of the place where executed, it may be 
proved in accordance with the law there- 
of. If the will is executed in accordance 
with the law of the testator’s domicile 
at the time of its execution, it may be 
admitted to probate in Illinois upon the 
proof required for admitting a will to 
probate in the place of the testator’s 
domicile (Sec. 88). This permits a for- 
eign will to be admitted to probate in 
Illinois without first requiring its pro- 
bate elsewhere. 

A foreign will may be admitted to 
probate in Illinois without the issuance 
of letters thereon if no tax will be due 
the United States or the State of IIli- 
nois by reason of the death of the dece- 
dent, all claims in Illinois are paid, and 
the persons in interest desire to settle 
the estate without administration in 
Illinois (Sec. 89). 

The time for filing a will contest 
has been reduced from one year after 
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the admission of the will to probate to 
nine months thereafter (Sec. 90). In- 
fants and incompetents no longer have 
the same time after removal of their 
respective disabilities in which to file a 
suit to set aside a will. 


Letters of Administration 


N OBTAINING letters of administra- 
I tion or nominating an administrator 
the persons having preference have been 
changed as follows: The mother is placed 
on a parity with the father and sisters 
are placed on a parity with brothers. 
The Public Administrator is given pref- 
erence over a creditor and beneficiaries 
who are not kindred no longer have a 
right to nominate an administrator with 
the will annexed (Sec. 96). 

The troublesome 60-day, 75-day, and 
6-months provisions of Sec. 18 and 19 of 
the Administration Act have been re- 
placed by the requirement that notice be 
given to any person having a right to 
administer or to nominate an adminis- 
trator in preference to the petitioner not 
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less than 20 days before the hearing on 
the petition (Sec. 99). Within that time 
the person having the preferred right 
may petition for letters to himself or 
his nominee in preference to the original 
petitioner (Sec. 101). Within three 
months after the issuance of letters any 
person having a preferred right to ad- 
minister to whom notice is not given may 
file a petition for issuance of letters to 
him or his nominee but the action there- 
on is discretionary with the court (Sec. 
102). 


Conservators and Guardians 


ECTION 113b provides that the pro- 
bate court may appoint a conserva- 

tor for a person adjudged insane by a 
court of competent jurisdiction of a for- 
eign state upon the production of an au- 
thenticated copy of the order of adjudi- 
cation without further hearing. The 
automatic jury trial on the hearing of a 
petition for adjudication of incompetency 
and appointment of a conservator, where 
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there has been no prior adjudication of 
insanity, has been abolished and unless 
either party demands a jury the court 
may hear the case without a jury (Sec. 
117). 

The requirement of a hearing by the 
probate court on a petition for removal 
of the conservator of a ward who has 
been adjudged restored to sanity by the 
court which adjudged him insane, has 
been eliminated and the only procedure 
necessary under Sec. 128 is the giving 
of notice to the conservator and the filing 
with the petition of an authenticated 
copy of the order of restoration. The 
prohibition against filing such a peti- 
tion within one year after the appoint- 
ment of the conservator has likewise 
been eliminated. 

The new act takes away the right of 
a minor upon attaining the age of 14 to 
nominate a new guardian in lieu of the 
one theretofore appointed although one 
above that age, for whom no guardian 
was theretofore appointed, may still 
nominate his guardian (Sec. 136). 


Bonds 


The form of bonds of representatives 
has been simplified and considerably 
shortened and the number of different 
forms greatly reduced (Sec. 154). 

The amount of the bond required of 
an executor, administrator, or adminis- 
trator to collect has been reduced to 
double the value of the personal estate 
if individuals act as sureties and one 
and one-half times the value of the per- 
sonal estate if a surety company acts as 
surety. The value of a cause of action 
for wrongful death has been considered 
as $500 for the purpose of fixing the 
amount of the bond. 

The bond of a guardian or conservator 
has been reduced to double the value of 
the ward’s personal estate and double 
the value of the timber and improve- 
ments on the ward’s real estate if indi- 
viduals act as sureties and one and one- 
half times the value thereof if a surety 
company acts as surety. A cause of 
action for personal injury to the ward 
is considered to be of the value of '$500 
for purposes of fixing the amount of the 
bond. 





Inventory and Claims 


HE time for filing the inventory has 

been reduced to 60 days after issu- 
ance of letters (Sec. 171). The amount 
of the child’s award is increased to a 
maximum of $300 and both the widow’s 
and child’s award are payable in three 
installments every three months (Sec. 
178). 

A change has been made in the classi- 
fication of claims against estates. Debts 
due the United States Government be- 
come 8rd class claims while debts due 
the State of Illinois and any county, 
township, city, town, village, or school 
district located within the State of IIli- 
nois become 6th class claims. The 4th 
class (formerly 3rd class) is extended 
to include money due all employees of 
the decedent but each employee is limited 
to $400 for services rendered within four 
months before the decedent’s death. The 
old 6th class claims become claims of the 
7th class (Sec. 202). 


Claims not filed within nine months 
after the issuance of letters are barred 
as to inventoried property (Sec.. 204). 
With the corresponding reduction in time 
for the filing of a will contest the period 
of administration has been reduced from 
one year to nine months. 


Investments 


HE limitation of the term of a lease 

to five years or the minority of the 
ward has been eliminated (Sec. 220, 
221) as has the corresponding provision 
as to mortgages (Sec. 224, 225). Real 
estate may be sold at private as well as 
public sale (Sec. 235). 

The class of investments permitted by 
guardians and conservators subject to 
the approval of the court have been ex- 
tended to include first mortgage bonds, 
part of an issue of not less than $3,000,- 
000 of a company incorporated under the 
laws of the United States or any State 
thereof or the District of Columbia if the 
bonds have been outstanding for five 
years preceding the making of the in- 
vestment and during that period the com- 
pany has not failed to pay when due the 
interest or principal on any of its fund- 
ed obligations, and to bonds issued in 


Careful management 


conservative 
policies 
and strict 
adherence to 
sound banking 
principles 
since 1886 
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whole or at least two-thirds in part to 
refund such bonds; to real estate located 
in any State of the United States or the 
District of Columbia; and to endowment 
or annuity policies on the life of the ward 
if the cost is fully paid at the time of 
the investment and the policies are is- 
sued by companies licensed to engage in 
insurance business in Illinois (Sec. 259). 
A guardian or conservator may by 
leave of court retain any investments 
received by him, even though not per- 
mitted to invest in them (Sec. 260), and 
may operate any incorporated business 
belonging to the ward or in which the 
ward has any interest (Sec. 261). 


Foreign Representatives 


LLINOIS takes the lead in liberaliz- 

ing the provisions governing the 
rights and powers of non-resident exec- 
utors, administrators, guardians and 
conservators. 


When there are no letters issued in 
this state and no application pending 
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therefor and no Illinois creditors, upon 
production of an affidavit so stating and 
an authenticated copy of his letters and 
of the order of the court which issued 
letters to him authorizing him to do so, 
a non-resident executor, administrator, 
guardian, or conservator may collect, re- 
ceive, and remove to the jurisdiction in 
which he was appointed any personal 
estate of the decedent or ward (Sec. 
262). He may also sue (Sec. 265) and 
may sell personal estate (Sec. 265, 266), 
and sell or mortgage real estate (Sec. 
270, 271) for any purpose for which a 
resident executor, administrator, guar- 
dian, or conservator, respectively, may 
sell personal estate or sell or mortgage 
real estate or for any purpose authorized 
by the court which appointed him. 


Accounts 


ROVISION is made by Sec. 294 for 
securing a refunding bond from the 
distributees of the estate of a person 
presumed to be dead. In order to ob- 


viate the practical difficulty of procuring 
a surety for such a bond, it may provide 
that it is binding on the surety for a 
period of not to exceed ten years, al- 


though the principal is not released at 
the end of that period. 

The provisions relating to accounts of 
guardians and conservators are made to 
conform with those of executors and ad- 
ministrators by Article XXIV. 


Small Estates 


HE provisions for distribution of 

estates under $500 without adminis- 
tration have been extended to testate 
estates as well as intestate estates (Sec. 
224). When there is no widow or child 
entitled to an award and no creditors of 
the decedent, the estate may be distrib- 
uted to the legatees in accordance with 
the provisions of the will. If nine months 
have not elapsed since the will was ad- 
mitted to probate the consent of the 
heirs must be obtained. 

Any person or corporation having re- 
sponsibility for the issuance or transfer 
of securities or other personal property 
may issue or transfer the same to the 
person entitled thereto in both intestate 
and testate estates under $500 upon pro- 
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duction of such an affidavit, and upon 
so doing is released to the same extent 
as if delivery or transfer had been made 
to the executor or administrator of the 
decedent. 

Sec. 325 and 326 permit similar deliv- 
ery or transfer of the personal estate of 
a minor or incompetent without appoint- 
ment of a guardian or conservator when 
the personal estate is less than $500. The 
property may be delivered to the parent 
or person standing in loco parentis of 
the minor or to the spouse, or if there is 
none, to a relative having the responsi- 
bility of support, of the incompetent. 
This increases the size of the estate 
which may be so delivered from $100 to 
any amount less than $500 and extends 
these provisions to estates of incompe- 
tents as well as minors. 


A Streamlined Act 


HE limitation on the fees of an exec- 

utor or administrator to 6% of the 
personal estate and 3% of the proceeds 
of the sale of real estate has been re- 
moved. Sec. 336 now provides that exec- 
utors and administrators as well as 
guardians and conservators shall be al- 
lowed reasonable fees for their services. 
Attorneys for executors, administrators, 
guardians, and conservators are also 
allowed reasonable fees for their services 
under Sec. 337. 

In adopting the new Act, Illinois again 
takes the lead in the field of progressive 
legislation. In keeping with its stream- 
lined provisions, the Probate Act casts 
into the discard lengthy provisos and 
trite phraseology, replacing them with 
simple, direct statements of law. It is not 
too much to hope that its liberal provi- 
sions with respect to foreign wills and 
rights of non-resident representatives 
may become the basis for uniform laws. 


Estate Tax Rise Prospect 


Increase of inheritance and estate taxes 
by State taxation agencies was predicted 
by Dr. James W. Martin, director of the 
Bureau of Business Research, University of 
Kentucky, in a recent address. This will 
come in the form of increase of rates, par- 
ticularly in the lower brackets, and lower- 
ing of personal exemptions, Dr. Martin said- 
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GROUP “A” 

NO. OF INSTITUTIONS—18 
Average Capital Funds 1938 
Average Available Funds 1938 


VOL. OF TR. BUSINESS 
Privute Trusts 
Court Trusts 
Corporate Trusts 
Agency—Escrow—Custody 
Registrar 
Transfer Agent 


Total 
CURRENT EARNING OPER. 
Gross Earnings 
Trust Departments 
Other Departments 


Total 
Current Expense 
Trust Department 
Officers’ Salaries 
Average Number 
Average Amount 
Employees’ Salaries 
Average Number 
Average Amount 
Other 


Total 
Other Departments 


Total 
Net Earnings 
Trust Department 
Other Deparments 


Total 


GROUP “p” 
NO. OF INSTITUTIONS—84 


Average 
No. Accts. 
9 $ 150,815 6.92 


VOL. OF TR. BUSINESS 
Private Trusts 
Court Trusts 
Corporate Trusts 
Agency—Escrow—Custody 


Total 
GROSS EARNINGS 


GROUP “B” 


VOL. OF TR. BUSINESS 
Private Trusts 
Court Trusts 
Corporate Trusts 
Agency—Escrow—Custody 


Total 
GROSS EARNINGS 


GROUP “B” 


VOL. OF TR. BUSINESS 
Private Trusts 
Court Trusts 
Corporate Trusts 
Agency—Escrow—Custody 


Total 
GROSS EARNINGS 


8 
1 36,446 3.00 


Average 
No. Accts. 


Average 
No. Accts. 


AVERAGE—NEBRASKA 


Average Total 

$2,840,100 

33,754,700 

Average Average 
No. Accts. Total 

6 $3,395,405 

85 2,884,315 

40 7,103,155 

= 6,890,446 


1 


412 $20,273,321 
Average Total 


% of total 
business Average 
State 
98.14 55 
95.60 13 
90.30 18 
75.98 213 


$64,751 6.58 
93.42 


100.00 


919,807 
$984,558 


$12,540 
17,120 


14,125 


$43,785 
661,266 


$705,051 


$20,966 
258,541 


$279,507 


AVERAGE—DISTRICT 


% of total 
business 
Dist. 


Average 
Total 
113,042 16.46 


317,637 11.92 


18 $ 617,940 9.16 


Average Total 
$2,517 


KANSAS 
% of total 
Average business 
Total State 
7 $ 157,593 29.85 
4 50,453 55.41 
1 28,083 28.55 
? 228,866 54.25 


12 $ 464,995 40.82 


Average Total 
$1,408 


NEBRASKA 
% of total 
Average 
Total State 
4 $ 32,133 1.86 
4 66,428 4.40 
1 381,605 9.70 
? 1,089,295 24.02 


9 $1,569,461 13.41 
Average Total 


86.59 
% Average Total % 


business 


523 


AVERAGE—OKLAHOMA 
Average Total 
$4,791,400 
48,984,567 


Average 
Tota 
$2,000,999 
1,407,542 

540,400 
8,579,501 


State 
70.62 
60.72 
96.89 
99.19 


No. Accts. 


299 $12,528,442 87.25 


$40,776 3.05 
1,295,801 96.95 


$1,336,577 100.00 
$12,336 
10,386 


9,643 


$32,365 
736,475 


$768,840 


$8,411 
559,326 


$567,737 


COLORADO 

% of total 

Average Average’ business 
No. Accts. Total State 
18 185,650 2.82 
181,914 10.13 
1,973 -05 
410,297 7.25 


779,834 4.30 


Average Total 


MISSOURI 
% of total 
Average Average business 
No. Accts. Total State 
7 $ 216,733 3.61 
5 87,735 6.54 
1 5,472 .26 
? 512,031 6.86 


13 $ 821,971 4.86 


Average Total 
$1,509 


OKLAHOMA 
% of total 
Average Average business 
No. Accts. Total State 
7 $ 146,933 29.38 
4 39.28 
1 3.11 
? -81 


12 $ 323,112 12.75 


Average Total 





% of total 
business 


54-40 or Fight 


HE Pacific Northwest is today a part 

of the United States probably be- 
cause Great Britain sent, as its emissary 
to determine whether is was to be “Fifty- 
Four Forty or Fight,” a highly respect- 
able military gentleman who, when ask- 
ing for a bath in Vancouver, was direct- 
ed to the nearby bay. 

Overly-effete he failed to appreciate 
the strength of the pioneer spirit which 
was to carve that territory into an em- 
pire. 

“Al” is one of those pioneers in the 
trust field. And to make the simile com- 
plete, he knew nothing of the “new land” 
when he was offered the position of trust 
officer, taking it to find out what one did. 
He says it has been his most interesting 
job. Since then he has been elected a 
vice-president and director of his com- 
pany. No brass hat, Al carries his work 
wherever he goes—except fishing—and 
in between does some trail-blazing in fin- 
ancial legislation, or public relations. 

Sundays may find him at his hobby of 
“spasmodic gardening,” but rarely a day 
goes by but what he is bringing into 
the highways of trust commerce some 
honest and heart-felt application of the 
Golden Rule. Thanks to his unselfish 
“intrigues,” many a man enjoys the 
greater favor and appreciation of his 
directors or president, often followed by 
advances in title, responsibility and re- 
ward. While some receive the plaudits 
of the audience “out front,” he works 
behind the scenes to give them the en- 
couragement we all need 
at times and to pull the 
wires when the scenery 
needs changing. 

While most of us are ob- 
serving the technicalities, 
and shaking  kid-gloved 
hands with our problems, 

Al is liable to be around 
the corner spinning one of 
his famed yarns while he 
gets the job done, and gen- 
erally doing what he con- 
siders his chief civic duty 
—being a good citizen. His 


keen interest in people is shown by his 
answer to our question: “What is the 
most interesting trust you ever hand- 
led?” when he replied: “Nearly all of 
them are mighty interesting if you are 
human enough to appreciate them.” 

You may say a corporate trust is im- 
personal. Not the way Al handles them. 
It may be necessary to show the state 
where they will save money on buying a 
toll bridge, instead of building a new 
one alongside, or a lumber company how 
they can work out a successful reorgan- 
ization. It’s all in the day’s work to give 
his state, his local industry and his bond- 
holders the best protection. To him goes 
major credit for adoption of the first 
Uniform Principle and Income Act and 
Will contests in law schools. 

His idea of the greatest surety of 
corporate fiduciary progress: “more 
truthfulness than reticence or boastful- 
ness,” is a maxim that deserves framing 
in every office. Add to it a reading of 
“The Raven”—biography of Sam Hous- 
ton—because, as Al says, it is a much 
needed reminder of the joy of accomp- 
lishment. 

Hugo, Tolstoy and Mark Twain have 
been friends who carried his education 
far beyond the grade school near Goose 
Hollow, and vision far ahead of his first 
job as newspaper carrier. Yet he can 
enjoy the humor of a letter from an 
Eastern banker inquiring whether 
“half the population (of his state) are 
intermarried with native Indians.” 

So if you see a genial- 
looking fellow hibernating 
in some remote Cascade 
Mountain inn or angling 
for a perch (or fish-story) 
in a peaceful lake, you will 
recognize him as Past 
Master of the Masonic 
Lodge, president of the 
Oregon Trust Companies 
Association and vice-pres- 
ident, trust officer and 
director of the Title & 
Trust Co. of Portland; our 
friend, Albert L. Grutze. 





Solution for Uneconomic Trust Departments ' 
Consolidation of Fiduciary Activities for Small Communities 


ARTHUR C. BOEKER 
Vice President & Trust Officer, Edwardsville (Illinois) National Bank & Trust Company 


"NXHERE is not much disagreement 
with the theory that trust service 
should be made available to all who 
need it; the debatable question is how 
to supply it. To banks now operating 
trust departments in small communi- 
ties, this problem is particularly per- 
tinent. Much has been written in sup- 
port of the suggestion to close unprof- 
itable trust departments. Divorcement 
of trust business from commercial 
banking has also been advocated. 


Smaller communities are entitled to 
corporate fiduciary facilities, and bank- 
ers, as custodians of the local public 
and private wealth, should fully dis- 
charge the obligation which the nature 
of their profession imposes. They oper- 
ate quasi-public institutions and are 
charged with the dual responsibility of 
conducting a profitable business and at 
the same time rendering a high stan- 
dard of professional service to their 
community. 


Grave danger for the dissipation of 
accumulated wealth lies in the absence 
of facilities for the safe and efficient 
management and _ conservation of 
estates. Losses to local public, charit- 
able and educational institutions may 
result from the fact that people will be 
hesitant to place their estates in the 
hands of private trustees, whereas a 
corporate fiduciary in the community 
provides encouragement for the crea- 
tion of such bequests. 


A Full-sized Job 


HILE exclusive and independent 
trust companies may thrive in the 
larger cities, in small communities the 
trust business cannot stand alone; it 


This article is based upon the findings and 
conclusions in Mr. Boeker’s thesis for the 
Graduate School of Banking, 1939. 


must have an associate. Banking has 
been designated as, and has usually 
proven itself to be, the logical partner, 
possessing the facilities of capitaliza- 
tion, personnel and equipment. Yet in 
the small communities, even when as- 
sociated with banking, many trust de- 
partments still fail to reach the point 
of profitability. Trust departments are 
being profitably conducted in small 
cities only when and where due atten- 
tion is given to experienced manage- 
ment, personnel, equipment and new 
business endeavor. 

Some of the fallacies of the era of 
promiscuous expansion in trust depart- 
ments are still evident in the present 
status of trust service in the rural dis- 
tricts. Inertia in trust work, as reflect- 
ed by the number of partly or wholly 
inactive trust departments, tends to re- 
sult in debasement of the service. While 
the standard of trust service is rela- 
tive, varying with the size and kind of 
community, it is always of a specialized 
nature, and requires concentrated at-. 
tention. 

Most small trust departments are 
managed by part-time trust officers, 
many of whom are doing a good job. 
It must be admitted, however, that with 
too much distraction by other duties, a 
part-time trust officer cannot do justice 
to his administrative work or to the 
development of his department. It is 
also acknowledged that the building of 
a trust department is not a one-man job. 
Apathy towards the trust department 
on the part of banking personnel is a 
deterrent to the proper development of 
many a small trust department. 


Refining and Redistribution 


NDER prevailing conditions, it is 
reasonable to conclude that a gen- 
eral movement by banks into the active 





F iduciary Service in 
W estern Massachusetts 


This Bank, through over fifty years 
of experience, is well qualified to act 
in all matters of trust administration 
and invites correspondence from 
other banks and bankers. 


Springfield Safe Deposit 
and Trust Company 


Springfield, Mass. 


Member Federal Deposit Insurance Corporation 


trust field is neither likely nor desired. 
Rather, the opposite is true. We are 
therefore concerned with the problem 
of elevating and refining the existing 
trust service in our communities, as 
well as correcting the maldistribution 
of trust service. 

To bridge the gap between the exist- 
ing need for trust service, and the vol- 
ume necessary to enable banks in the 
community to supply it profitably, a 
voluntary consolidation of trust activi- 
ties may be necessary in certain local- 
ities. If bankers in such territories will 
dispassionately seek a solution for their 
trust problem, a plan may be found to 
fully and satisfactorily discharge their 
obligations to both patrons and stock- 
holders. 

The same problem exists in other 
countries, and is being dealt with in 
England, Canada, New Zealand and 
Australia. There are several alterna- 
tives which suggest themselves as a 
solution to this problem,* such as 
branch trust systems; branch trust de- 
partments or offices; or working ar- 
rangements between central or corre- 
spondent banks or trust companies and 
the local banks. By these methods 
banks without trust departments may 
serve those who need fiduciary service. 
In certain localities banks have com- 
bined in a joint venture to supply trust 
service, by the formation of a mutually 
owned trust company. One of the chief 
difficulties of such mutually owned 
trust companies, regardless of the set- 


*See “Six Alternatives to Unprofitable Opera- 
tion,”’ page 721, June 1939 Trusts and Estates. 
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up at the outset, is that sooner or later 
one or several of the banks will be in 
a dominating position. 


Correspondent-Agent Relation Most 
Feasible 


HE most feasible solution for the 
smaller communities lies in the 
voluntary withdrawal from the field of 
active trust service by the smaller, un- 
developed and unpromising depart- 
ments, followed by the substitution of © 
working arrangements with another 
bank or banks in the territory with 
larger and better developed trust de- 
partments. This might be termed 
“county-wide service,” under an agree- 
ment with a neighboring trust institu- 
tion, probably at the county seat, or 
centrally located in the territory, to 
which they could transfer their present 
trust business, and continue to initiate 
new business in their own territory. 
Such working arrangements would 
embrace a plan of compensation for 
both banks, and, through the retention 
of the initiating bank as agent, pre- 
serve the element of local contact with 
settlors and beneficiaries. This would 
provide a concentration of volume of 
trust business in departments of suffi- 
cient size to warrant more complete 
facilities and specially trained person- 
nel. A county seat bank, in its trust 
department, may serve the whole coun- 
ty or in the least wealthy sections, a 
trade area including several counties. 


This plan is the most readily adapt- 
able inasmuch as it does not necessitate 
new capital or the incorporation of new 
institutions. It eliminates the quarrel- 
some issue of stock control involved in 
the case of mutual trust companies, and 
does not require as much volume as 
would be required to place independent 
trust companies on a profitable basis. 
The trust business would still be asso- 
ciated with banking. The successful 
operation of the plan depends upon the 
fairness of the participating bankers, 
and the religious adherence to the pro- 
gram agreed upon, a prerequisite of 
which is the banishment of competitive 
jealousy—arch enemy of profitable fidu- 
ciary as well as commercial banking. 





Easing Trust Investment Restrictions 


D. P. MAC DOUGALL 
Chartered Trust and Executor Company, Toronto, Canada 


PON considering what extension, if 

any, should be made of the invest- 
ment powers of trustees, I thought it 
might be of advantage to ascertain what 
securities are lawful investments for 
trust funds in some of the United States, 
since our neighbors to the South are 
generally less conservative and _ less 
bound by tradition than we are. All of 
the statutes I examined provide for the 
investment of trust funds in securities 
similar to those authorized in this Pro- 
vince, although they generally place 
some restriction on investment in de- 
bentures of municipal corporations, and 
even bonds of States outside of the par- 
ticular State. In all cases investment 
in first mortgages is authorized up to 
60% of the value of the property. Bonds 
of the Dominion of Canada are author- 
ized in most States, and in addition to 
securities of the type authorized in On- 
tario, most States permit investment in 
bonds of railroad, public utility and 
transportation companies, and some of 
them even in the bonds of industrial 
corporations and in preferred stocks. 


In New York the Superintendent of 
Banks prepares a list of authorized 
Trustee investments, and revises the list 
from time to time, striking off those 
corporations which have ceased to meet 
the requirements set out in the Act, and 
adding others which may have become 
qualified. 

In Massachusetts the “reasonable man 
rule” prevails and a trustee is free to in- 
vest in any type of security he chooses 
and must justify his action as best he 
may. - 

I think it fair to conclude that most 
of the States of the Union have been very 
reluctant to extend the field for the in- 
vestment of trust funds. In general the 
extensions have included railroad and 
public utility bonds only, and admitted 


From address before Fall Meeting, Trust Com- 
panies Association of Ontario. 


only such of them as could meet certain 
specified requirements. 


Broadening of List Essential 


Although their opinions have not yet 
been reflected by legislation, which is 
prone to lag behind public opinion, a 
great many trust officers in the United 
States and Canada have thought for some 
time that a broadening of the invest- 
ment field is essential. Some would go 
the whole way and allow investment in 
common stocks, while others would not 
go so far. I should like to consider cer- 
tain different types of investment where 
some extension of the powers of trustees 
has been suggested. 

In Ontario investment in mortgages 
is limited to 50% of the value of the 
property. Our chief competitors for 
mortgage investments are the Insurance 
Companies and the Loan Companies. 
There does not seem to be any good 
reason why trustees should not be author- 
ized to invest in mortgages up to 60% 
of the fair value of the property as is 
permitted to insurance companies. I 
am not suggesting that at all times trus- 
tees should lend up to 60%. They must 
use their own business judgment in 
determining the amount of each loan, 
but it must be admitted that existing 
legislation under present circumstances 
makes it practically impossible for a 
trustee to secure mortgage loans for the 
investment of the funds in his hands. 

In this country railroad bonds have 
never been so popular an investment as 
they have been in the United States. 
Of the two chief railroads one is a Gov- 
ernment enterprise, and the railroad sit- 
uation is so unsatisfactory that railroad 
bonds are not a very inviting field for 
the investment of trust funds. 

Corporations operating utilities in 
most of the Canadian Provinces have to 
meet the competition of publicly owned 
utilities, and no longer offer the scope for 
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investment that they did a few years 
ago. 

The record of industrial bonds over 
the past few years would indicate that 
the bondholder, although he considered 
himself a creditor of the corporation, 
very often finds as a matter of fact that 
he has assumed the risk of the business 
enterprise and that if the corporation 
falls on evil days he must bear his share 
of the loss, and that his priority is to 
some extent illusory. 

Preferred stocks are only a share in 
the enterprise of the corporation and 
share the risk without sharing the spec- 
ulative advantages of the common. 

Common stocks offer a wide field of 
investment, together with a desirable in- 
come yield, but entail the risk of loss of 
capital. 

If present conditions persist, some 
broadening of the investment powers of 
trustees will be essential, but we must 
remember that any amendment to the 
Trustee ..ct will increase the powers, not 
only of Trust Companies, but also of 
personal trustees, who often have neither 
the necessary training nor investment ex- 
perience to be entrusted with the invest- 
ment of trust funds except in a very re- 
stricted field. I would suggest, there- 
fore, that if trustees are to be by law 
authorized to invest in securities of the 
type not now authorized, it will be ne- 
cessary to fix very definite requirements 
which must be met by such securities be- 
fore they qualify as trustee investments, 
and it might even be necessary to have 
some public official approve such securi- 
ties in a manner similar to that now 
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being done by the Superintendent of 
Banks in New York and California. 


Investment Provisions in Will 


On account of the low yield of trustee 
investments, trustees, and _ especially 
corporate trustees, are now sometimes 
subjected to very unfair criticism. In 
the numerous cases where the trust com- 
pany has been consulted prior to the 
execution of the Will, if the question 
of investments is frankly discussed with 
the testator, he will usually give his 
trustee broad powers of investment, and 
if by his Will the testator limits his 
trustees to trustee investments, he does 
so either because he is ultra conserva- 
tive by nature or because he has not 
sufficient confidence in them to entrust 
to their discretion investment in other 
types of securities. 

Although the remedy for the present 
difficulty in the case of new Wills rests 
largely in our own hands, that does not 
apply to trust instruments already in 
effect, and especially to those Wills in 
which the testator directed investment in 
one type of security, such as Dominion 
bonds. It might be advisable to give to 
the Courts power to grant relief where 
changed investment conditions have de- 
feated the purpose of the trust. 

Where it is obvious that the testator 
or settlor intended to provide an income 
for a definite purpose, and the income 
which the fund can provide is not ade- 
quate for that purpose, there should be 
some means of avoiding the strict letter 
of the trust instrument in order that the 
real intention should be carried out even 
though that involves encroachment on 
the corpus of the fund. 

Before making any amendment to the 
Trustee Act it might be well to con- 
sider whether present conditions are 
merely temporary. Present methods of 
management of currency and interest 
rates are something new. Although our 
Governments are themselves the largest 
debtors in the country, it may be that 
they will come to the conclusion that 
their present policy of depressing inter- 
est rates is not in the best interest of 
the people as a whole, and that money 
will once more be worthy of its hire. 





Pioneer Common Trust Shows Favorable Yields 
Audit Report on Fund of Equitable Trust Co. 


OMPLYING with the provisions of Sec- 

tion 17, Regulation F, of the Board of 
Governors of the Federal Reserve System, 
relating to common trust funds which re- 
quire that a bank administering such fund 
shall cause an audit to be made at least once 
during each period of twelve months, the 
Equitable Trust Co., Wilmington, Del., has 
prepared a report on its Fund C. Prepared 
by independent auditors, this report is avail- 
able to beneficiaries. 


Equitable Fund C has been a common 
trust fund only since 1938, and this year’s 
audit, covering the year ended September 
7, 1939, is the first for a full twelve month’s 
period. 


This fund is by its terms limited to “the 
classes of investments authorized for trus- 
tees by the Statutes of Delaware,” and is 
invested in high grade bonds and mort- 
gages on real property. Investments in 
bonds are carried at cost, or $792,747.67, and 
mortgages, $186,665.44; cash totalled $10,- 
818.56, making a total balance of $990,213.67 
compared with $987,313.83, as of September 
8, 1938. Issuance of participation units dur- 
ing the year amounted to $81,396.09, while 
participations were redeemed to the extent 
of $81,975.24. 


Income receipts were $38,896.34, and the 
amount paid to participants, $37,360.36, the 
difference being represented by the cost of 
the audit, by accrued interest paid on pur- 
chases, and by income balances awaiting 
distribution. 


Income received was distributed to the in- 
dividual trusts comprising Fund C on the 
following unit basis: 


Dec. 9, 1938 

Mar. 9, 1939 
June 10, 1939 
Sept. 9, 1939 


$1.0109758 
-9596793 
1.0329154 
.9312354 


$3.9348059 


In view of the fact that this fund is lim- 
ited to so called “legals” the yield for the 
twelve months’ period of 3.76% demon- 
strates excellent management and compares 
favorably with the New Zealand rate of 
34% % on composite funds.* 


*See page 387, March, 1939, issue Trusts and 
Vstates, 


The following tabulation presents the per 
unit valuations as determined by the Trust 
Investment Committee at quarterly inter- 
vals: 


Valuation 
per unit 

$106.9165 
107.6261 
108.8969 


Units 
Outstanding 
9,470 
9,549 
9,703 


Valuation 
Date 
September 8, 1938 
December 8, 1938 

March 8, 1939 
June 8, 1939 9,493 109.2698 
September 8, 1939 9,468 104.9784 


The shrinkage in unit value from June to 
September:is attributed to the decline in 
price of long term, low coupon bonds and 
although a further decline is held to be not 
unlikely, in view of the prevailing down- . 
ward pressure on money rates, the company | 
has felt that one of the primary purposes 
of Fund C is to maintain as good an income 
yield as possible for the beneficiaries of the 
numerous small trusts and guardianships 
who are largely dependant on the yield from 
Fund C for the necessities of life. 


Discretionary Fund 


QUITABLE Fund A, investments in 
which are “not limited to the classes of 
investments specifically authorized for trus- 
tees by the statutes of the State of Dela- 
ware,” has been operated under declaration 
of trust since July 1, 1930, but is not, strict- 
ly speaking, a common trust fund and was 
not converted into one chiefly because a 
number of participating trust accounts have 
had, for many years, interests in excess of 
the maximum of $25,000 specified in Section 
17 (c) (5) of Regulation F. It was thought 
not advisable to force liquidation of those 
participations, although as a matter of pol- 
icy, no new participations of large size have 
been admitted to Fund A, nor have partici- 
pations been admitted from any trusts of 
sufficient size to permit reasonable diversi- 
fication within that individual trust. 
Participation was also limited to trusts 
specifically authorizing investments in Fund 
A. Total investments amounting to $1,697,- 
241.55 were diversified as of October 1, 1939, 
as follows: 


Common stocks 
Preferred stocks 
Bonds 

Mortgages 
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IN SAN FRANCISCO this bank offers the facilities of its 
Trust Department to act as Ancillary Administrator, Trans- 
fer Agent, Registrar, and in all other fiduciary capacities. 


CROCKER FIRST NATIONAL BANK 
i : 


OF 
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‘The yield was 4.03% and the unit value, 
$75.24, comparing very favorably with mar- 
ket values of July 1, 1930, when the fund 
was established. This makes an interesting 
comparison with operations under the “legal 
list” fund. 


Fund B 


QUITABLE Fund B has admitted no new 

participants since the establishment of 
Equitable Fund C in 1934. It was a com- 
mingled fund established under a declaration 
of trust dated July 1, 1930, identical with 
the Fund A declaration except that invest- 
ments were limited to the classes of invest- 
ments authorized for trustees by the stat- 
utes of the State of Delaware. As a result 
of the modification of the Delaware statutes 
and as a result of foreclosures, Fund B 
found itself holding certain assets (most of 
which have by this time been eliminated) 
which could not properly be purchased in 
trust accounts limited to investments ap- 
proved by the Delaware statutes. Fund B 
was therefore closed to new participations 
and is gradually being liquidated as trusts 
holding participations terminate and become 
distributable. As of October 1, 1939, how- 
ever, Fund B still holds assets with a mar- 
ket value of $1,824,499.98, a unit value of 
$87.8515 and a yield of 3.95%. 


Oddities in Trust Agreements 


The Manufacturers Trust Co., New York, 
N. Y., has brought to light the following 
“rare bit,” which is an excerpt from a para- 
graph of a trust agreement dated 1928, de- 
voted to the construction of various terms 
in the agreement: 

“The singular shall be construed to in- 
clude the plural, the disjunctive, the con- 
junctive, the masculine, the feminine and 
neuter, and vice-versa, except as otherwise 
expressly limited.” 


SAN FRANCISCO 


Obes Yational 


ational, bank 


Common Fund for Small 
Accounts 


In a very thorough analysis of the 
development of the Common Trust Fund, 
Raymond D. Mercer, of The Pennsyl- 
vania Company for Insurances on Lives 
and Granting Annuities, Philadelphia, 
presents his reasons in support of the 
conclusion that the common trust fund 
offers the ideal solution for the problem 
of small accounts, both from the trust 
company’s standpoint and that of the 
beneficiaries. The thesis, which was pre- 
pared in connection with Mr. Mercer’s 
work at the Wharton School of Finance 
and Commerce, Univ. of Pennsylvania, 
is an excellent review of the published 
material on this subject, from the view- 
point of a research student and trust 
man. 

Mr. Mercer traces the trend to smaller 
estates and shows that, although the 
small accounts entail many added prob- 
lems of: administration, acceptance of 
such accounts would be a means of re- 
gaining good will and extending the field 
and usefulness of trust service. He 
points out the benefits of a common fund 
to the settlor and the advantages to the 
trust insti.ution. He concludes with an 
examination of the requirements of Reg- 
ulation F of the Federal Reserve Board. 

ne © Se 


Study Courses Not Overtime 


According to a recent ruling of the Fed- 
eral Wage-Hour Division, employees of 
banks, taking voluntary study courses (e.g. 
A.1LB.), are not subject to the overtime pro- 
visions of the Fair Labor Standards Act. 





Trusteeship in a Changing World 


FRANKLIN B. KIRKBRIDE 


FROM HELL TO HARLEM 


6¢¥ DID not want to take a peddler’s 

I bag and go from Hell to Harlem 
knocking on everybody’s door” wrote a 
capable experienced sales manager, ex- 
plaining why he had turned down an 
offer that was on the surface attractive. 
He had been educated in another school, 
where the product had been made so 
well that it created its own demand and 
would-be users sought it, rather than 
had to be solicited. 

Peddling products in a stiff competi- 
tive market, trying to make goods stick 
that just won’t stay sold, is anything but 
a cinch and a time comes when persis- 
tent aggressiveness and enthusiasm 
crack, when oft repeated superlatives ap- 
plied to mediocre performance fail to 
attract and even the profit motive be- 
comes an impossible goal. “When hotel 
chambermaids get to look like angels, is 
it not nearly time for a fellow to get a 
a chance to see his own home and family” 
wrote a travel-weary salesman to the 
home office. 

Crying up one’s own wares finally gets 
to be a nerve wracking experience and 
explains why “truth in advertising” is 
sometimes apparently such a difficult 
goal. 

I have just been reading a “cease and 
desist order” applying to a nationally 
distributed product and I am not so 
much appalled by the invalid claims made 
for a perfectly good and widely used 
article, as I am forced to grieve for the 
straits to which a probably conscien- 
tious and capable advertising manager 
had been put in trying to think up sell- 
ing points for an object so obvious that 
there was very little chance for imagin- 
ation to play any part in its come-hither 
publicity. 


Years ago, the maker of a bread pan 
got John Wanamaker to let him have an 
obscure corner in the basement of his 
Philadelphia store from which to dis- 
pense his wares. Every hour the pan- 
man had a big basket of freshly baked 
bread delivered to him in the basement 
and with every pan he sold he gave a 
loaf of bread. The odor of that bread, 
fresh from the oven, rose through the 
big central well of the store and from 
even the top floors eager customers found 
their way to the basement. The moral 
of that tale is a double one, a natural 
pulling power cleverly used and the fact 
that there is more money in repeat or- 
ders for bread than in selling the pans 
it is baked in. 


Union Under Stress 


N WAR time, pooling resources, co- 

operative effort, joint action, break 
down competition in the industry, strife 
even and result in increased efficiency, 
lower cost and better result. Why need 
we wait for a war to learn the necessity 
of united action? 

The worst thing that can happen to 
an industry is to have a fringe of poor- 
ly managed concerns, hanging on by their 
eyelids, losing money, bringing discredit 
on all the rest while failing to help them- 
selves. Are there by chance any such 
in the trust company field? Few, I hope. 
Yet I have recently come across a situa- 
tion where a suicide and a jail sentence 
fail to heal wounds which extend to un- 
born beneficiaries and certainly do not 
help the 99 99/100 percent who are hon- 
est and capable. 

As a general thesis one can defend the 
statement that revolutions do not occur 
where the population has a full belly. 
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Strife over boundaries, too, can very 
often be traced back to the primary cause 
—the urge to seek adequate food, shelter 
and clothing. 

Now, the United States, neutral, fac- 
ing a world at war, must put its own 
house in order, keeping free of foreign 
entanglements, to be ready to play its 
full part in the rehabilitation of war 
wracked continents as soon as the will 
to peace reasserts itself. If Europe, if 
Asia, are to be bled white, how much 
more the necessity to be ready to play 
an aggressive part, when the right time 
comes, in succoring the needy, in com- 
posing differences, in banishing hates, 
so the wheels of commerce and industry 
can resolve bloodshed into friendly inter- 
course. 


Sight Your Guns 


OR our banks and trust companies, 

what is the lesson? To keep their 
financial house in order. There is the 
obligation of leadership, if they choose 
to take it. , 

Why not cooperative competition, joint 
effort, aggressive action in a common 
cause? To make their service so effi- 
cient, so serviceable that they have no 
qualms but a revitalized enthusiasm to 
sell it to others who are in need. 

The field, in spite of marvelous growth, 
has hardly been more than scratched, so 
why not, under the auspices of the Clear- 
ing Houses, do joint advertising, tell 
what the members of these associations 
are prepared to do, are doing efficiently, 
instead of wasting space and copy, con- 
fusing the public with claims of superior 
excellence which it is often hard to sub- 
stantiate. 

Why not do some housecleaning, cut- 
ting out of dead wood, studying of com- 
parative costs, using the machinery of 
the Clearing Houses to apply acid tests 
to the operations of its members? 

How about an intensive study of the 
field to be served, of the spots over-ser- 
viced and the places that are neglected. 
This has been done in commercial en- 
deavor with satisfactory results. Dupli- 
cation of effort and spirited competition 
sometimes fail to produce results, because 
sufficient potential new business does not 
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exist or is so scant that the effort of 
going after it is bound to be unprofitable. 

On the other hand, economic condi- 
tions change rapidly and sometimes a 
single industry may change the com- 
plexion of a large area. Consider, for 
instance, what Coca-Cola has done for 
the south and what the automobile has 
done in the way of building up fortunes 
all over the country. Chemistry, too, 


has transformed many a waste place 
into productive enterprise, followed by 
accumulation of wealth and opportunity 
for all sorts of fiduciary service. 


The Obvious Goal 


} OMPARE the mature staff which 
4 man our railroad trains, with the 
flower of our youth who are making 
America air-minded. Is there not a les- 
son to be learned here? Initiative and 
daring and attempting the seemingly im- 
possible are seldom characteristics of old 
age. Give more of the youngsters, after 
rigid instruction, a chance and be liberal 
in retiring allowances. 

I could go on indefinitely, but each in- 
spired leader with vision and courage 
will know where and how he should apply 
wise principles to his own particular 
problems. 

And if there be any trust companies 
that ought to fold up and disappear, 
why not let the Clearing Houses apply 
an anesthetic rather than drag on to a 
more painful demise? 

Fiduciary banking has won a deserv- 
edly high place for itself. To maintain 
this position there must be constant pro- 
gress. Duplication of effort, waste, un- 
necessary cost must be eliminated. As 
long as we have them our story and our 
spirit will. be weakened. While perfec- 
tion may be unattainable, it is the ob- 
vious goal of constructive leadership and 
salesmanship. 


Boston’s Charity Fund 


The Committee of the Permanent Char- 
ity Fund, Inc., Boston, in its twenty-second 
annual report shows $168,850 of income dis- 
tributed during the year to 118 organiza- 
tions. The book value of the principal of 
the fund is $5,189,787, as shown in the re- 
port of the Boston Safe Deposit and Trust 
Company, trustee of the fund. 





First Official Trust Pamphlet in United States 


HE Phoenix State Bank and Trust 

Company, of Hartford, Conn., on Oc- 
tober 30, 1939, issued its “Official Pam- 
phlet of the Trust Department,” to be- 
come the first institution in the United 
States to adopt the practice followed for 
some years by banks in England. The 
booklet is “devoted to a non-technical 
explanation of the services, policies, and 
charges made by the Bank for Trust 
Service, prefaced by a brief history of 
the institution.” 

The pamphlet traces the bank’s his- 
tory back to the organization of the 
Phoenix Bank in 1814, during which time 
it has had only eight presidents, paid a 
dividend in each year, absorbed three 
other established banks, and consolidated 
with the State Bank and Trust Company. 

The Trust Department had its origin 
in 1893 when the charter of the State 
Bank and Trust Company was amended 
to permit the exercise of trust powers. 
Very little was done in this field, the 
pamphlet states, until 1915. The Phoenix 
National Bank was granted trust powers 
in 1919. At the time of the consolida- 
tion in 1926, the total trust assets held 
by the Phoenix State Bank and Trust 
Company were less than $10,000,000, of 
which about $6,500,000 had been held by 
the State Bank. By 1938, the assets had 
grown to more than $72,000,000. 

The booklet then describes the services 
offered by the Trust Department, in- 
cluding settlement of estates, adminis- 
tration of trusts, of guardianships and 
of conservatorships, performance of 
agencies, administration of corporate 
trusts, performance of corporate agen- 
cies, trustee of a community trust and 
trustee or agent for endowments of col- 
leges, hospitals, churches and other char- 
itable organizations. 

The only “sales appeal” is to be found 
in the next section which lists nine ad- 
vantages of a corporate executor or 
trustee. 

In the pages devoted to “Policies in 
Accepting and Administering Trust Bus- 
iness,” the pamphlet states that: where 
the Bank is named co-fiduciary, it insists 


on physical custody of the security or 
other property; the Bank urges submis- 
sion to it of the instrument before execu- 
tion, and reserves the right to decline or 
resign from an appointment; the Bank 
will not undertake a trust which involves 
managing or carrying on a business, ex- 
cept for a limited time; the Bank does 
not draw wills or trust agreements, but 
urges customers to request their attor- 
neys to confer with the Bank on the 
business or administrative problems in- 
volved in an instrument in which the 
Bank is to be named, and the Bank will 
assist its customers in preparing mem- 
oranda or plans of wills or trust agree- 
ments to be drafted by the customer’s 
attorney; the policy of the Bank is to 
employ the attorney of the testator or 
trustor but it reserves the right to con- 
sult or retain its own counsel; policies 
with respect to investments; the Bank’s 
policy is to request compensation in ac- 
cordance with the schedule adopted by 
the Corporate Fiduciaries Association of 
Hartford, at the time the service is ren- 
dered, unless unusual services have been 
performed. 

The “Schedule of Fees and Commis- 
sions for other than Corporate Trustee- 
ships and Agencies” is then set forth, 
with a prefatory statement that permis- 
sion may be given to the trustee by the 
customer in the instrument to charge the 
compensation against either income or 
principal or partly against each. 

Suggested forms are indicated for use 
by the customer’s attorney in nominat- 
ing the Bank as executor or co-executor. 

The latest statement of the Bank’s 
condition and the list of directors and 
officers are not included but are shown 
in a separate enclosure. 


The Official Pamphlet Elsewhere 


Pa 4 HERE was a time when many 

people believed that Banks were 
only for the wealthy, but who today does 
not have a Bank Account? Once, too, 
people thought that Trust Company man- 
agement was only for very large estates. 
No matter how large or how small the 
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MERCANTILE TRUST Co. 


of BALTIMORE 


Capital . 


CHARTERED 
1884 


FRED G. BOYCE, Jr., Vice President 


amount involved, we ask you to study the 
following pages and learn some of the 
ways in which Barclays Trust Company 
of Canada can be helpful to you and to 
your heirs.” 

This quotation is from the official 
pamphlet of Barclays Trust Company, in 
Montreal, so far as is known the only 
Canadian trust institution with such a 
pamphlet. The booklet follows the gen- 
eral form of that of Phoenix State Bank 
and Trust Company. The only signifi- 
cant difference is the mention in the 
former of the fact that the Bank under- 
takes the preparation of Income Tax Re- 
turns for “moderate” fees. 

In England the executor and trustee 
departments of both banks and insur- 
ance companies have had official pam- 
phlets for some time, which have been 
followed fairly closely by the two pam- 
phlets of the American continent. Both 
English booklets contain schedules giv- 
ing examples of fees for acting in var- 
ious capacities in estates and trusts of 
various amounts, a feature not found in 
the other pamphlets. 

For a general discussion of the mat- 
ter of Official Trust Pamphlets, see the 
article by Gilbert T. Stephenson in the 
September 1938 issue of Trust Com- 
panies. 


Arthur A. Rodgers has been unanimous- 
ly elected Superintendent of Banks for Ore- 
gon, by the State Banking Board. Mr. Rod- 
gers, who succeeds Mark Skinner, was for- 
merly field representative of the Federal 
Land Bank of Spokane, Wash., and at one 
time served as president of the First Na- 
tional Bank, Eugene, Ore. 


Surplus and Undivided Profits . 


We Solicit Your Baltimore Account 


. . $1,500,000 
$3,900,000 


A. H. S. POST, President 


Public Opinion Survey on 
Trust Business 


A nation-wide poll of public opinion 
regarding trust institutions and their 
services will be launched shortly, under 
the sponsorship of the Trust Division of 
the American Bankers Association, fol- 
lowing approval of plans by the Com- 
mittee on Trust Information. Elmo 
Roper, public opinion research expert 
for Fortune Magazine, will conduct the 
survey which will be conducted exclu- 
sively by personal interviews, in cities 
of varying sizes, among middle and up- 
per income levels, and groups most ac- 
tive in forming public opinion. The cost 
of the project has been met by subscrip- 
tions of A.B.A. Trust Division members 
in all parts of the country. 


“The purpose of this project,” accord- 
ing to Roland E. Clark, president of the 
Trust Division, “is to find out accurately 
by frank answers what the public thinks, 
what it knows, and what it does not 
know about trust services, * * * and will 
constitute a genuine contribution to pub- 
lic and customer relations work.” 


More than 800 suggestions concerning 
the type of questions to be asked in the 
survey already received from trust men 
are being analyzed and classified as a 
basis. 


Gwilym A. Price, vice president, 
Peoples-Pittsburgh Trust Company of 
Pittsburgh, is Chairman of the commit- 
tee directing the study, which was ad- 
vocated by Samuel C. Waugh when he 
was Trust Division president last year. 





Division of Death Taxes Among Beneficiaries 


Statute Suggested to Ease Burden on Residuary Estate 


THOMAS WITTER CHRYSTIE 
Member of the New York Bar 


N DISCUSSING this problem, [of 

the division of death taxes among 
beneficiaries] it is necessary to distin- 
guish between two different types of 
death taxes which are imposed in this 
country. The transfer, succession or in- 
heritance tax is upon each separate share 
of the estate. The amount of transfer 
tax on each share is determined not only 
by the size of the share, but by the rela- 
tionship of the recipient to the decedent. 


Under this type of tax it is entirely 
natural that the tax should be paid out 
of the respective share of the estate upon 
which it was imposed and by which it 
was measured, and, in the absence of any 
testamentary provision to the contrary, 
it is quite generally so held. Of course 
the testator can provide in his will that 
any given legacy, or all his general lega- 
cies, should be paid over tax free, and 
that the tax thereon should be paid out 
of his residuary estate. Such provision 
amounts to no more than an increase in 
the size of the legacies.! 


Estate Tax Payable Out of Residue 


The estate tax adopted by the Federal 
Government furnishes no such natural 
solution to our question. It is imposed 
upon the net taxable estate as a single 
unit, without respect to the number of 
shares into which it is divided and with- 
out respect to the relationship of the 
recipients to the decedent. In the Hamlin 
case, the New York Court of Appeals 
held that the Federal estate tax should 


From address at 32nd Annual Conference on 
Taxation, under auspices National Tax Associa- 
tion, October 16-19. This paper will be published 
in full in the Association’s ‘‘Proceedings.” 


1. Estate of Irwin, 196 Cal. 366; however as to 
computation of tax compare Edwards v. Slo- 
cum, 287 Fed. 651, aff’d 264 U. S. 61. 

2. Matter of Hamlin, 226 N. Y. 407. 


be paid out of the residuary estate, and 
that the legacies should be paid over 
entirely free of the Federal estate tax. 
The same ruling has been adopted with 
surprising unanimity among the states®. 
These cases are based partly upon a pro- 
vision in the Federal statute® which has 
been said to mean that, unless the will 
or the states provide a different rule® 
the Federal estate tax is to be paid out 
of the residuary; and partly upon the 
theory that since the tax is on the estate ° 
as a whole, it is‘akin to an administra- 
tion expense and should properly be paid 
out of the residuary estate. 


Possibility of Wiping Out Residuary 
Estate 


Since the Hamlin case the courts have 
been faced with estates in which the 
application of this principle has fallen 
with much harsher effect on the residu- 
ary legatees because of increasing tax 
rates, especially where the estate tax is 
not only upon the property which the 
decedent owned at the time of his death, 
but also upon property which the dece- 
dent did not own, but which is included 
in the technical estate subject to estate 
tax. I have in mind such interests as 
property given by the decedent during 
his lifetime but held to have been given 
in contemplation of death, or intended 
to take effect in possession or enjoyment 


3. Central Trust Co. v. Burrow, 144 Kan. 79, 
58 P. (2) 469; Farmers Loan & Trust Oo. v. 
Winthrop, 238 N. Y. 488, 144 N. E. 769, 
Matter of Oakes, 248 N. Y. 280, 162 
N. E. 79; Ericson v. Childs, 124 Conn. 68, 
198 Atl. 176; Plunkett v. Old Colony Trust 
Co., 233 Mass. 471, 124 N. E. 265; Turner 
v. Cole, 118 N. J. 497, 179 Atl. 113; Amos- 
keag Trust Co. v. Trustees of Dartmouth Col- 
lege, 200 Atl. 786 (N. H.). 

. Now § 826 (b) Internal Revenue Code. 

. Edwards v. Slocum, Supra; Y. M. CO. A. v. 
Davis, 264 U. S. 47, 44 S. Ct. 291: Central 
Trust Co, v. Burrow, Supra. 
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at or after death, or property appointed 
by the testator under general power of 
appointment, or property owned jointly 
by the decedent. and others. 

Such property does notin any way go 
to swell the residuary estate but follow- 
ing the principle of the Hamlin case, the 
courts have quite generally held that the 
estate tax on such property is payable 
out of the residuary estate, in the ab- 
sence of a testamentary provision to the 
contrary’. It is, of course, entirely con- 
ceivable that in such estates the tax 
would be larger than the entire estate 
owned by the decedent at the time of his 
death. Indeed in the estate of the late 
Colonel H. H. Rogers the entire estate 
tax, including tax on property passing 
under general power of appointment, was 
thirteen million, while the net estate 
owned by him was only fourteen million®. 


8. Note 115 A. L. R. 907 and cases cited, supra, 
note 3. 

9. Matter of Rogers, 249 App. Div. (N. Y.) 238, 
240; see also Estate of Snowden, 29 D. & C. 
581 (Pa.). 
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Needless to say, in intestate estates 
there is no residuary, and the estate tax 
must of necessity be apportioned between 
the beneficiaries. The estate tax on tax- 
able life insurance forms a possible ex- 
ception to the general rule, but it would 
unduly lengthen this paper to go into 
that subject?®. 


Statutory Modification of Rule 


It cannot be over-emphasized that 
these rules can be changed either by the 
testator’s own direction in his will, or 
by statute. Two state statutes, almost 
identical in their provisions, have been 
recently enacted, providing for the ap- 
portionment of estate taxes among the 
beneficiaries of an estate: the first by 
New York?! in 1930, and the second by 
Pennsylvania’? in 1937. Both statutes 
are being put to almost daily application 
by the courts with surprisingly small 
difficulty in interpretation. 

They provide that “except in a case 
where a testator otherwise directs in 
his will,” the Federal estate tax and, in 
the case of New York the new New York 
Estate Tax, “shall be equitably pro rated 
among the persons interested in the 
estate to whom such property is or may 


10. § 826 (c) Internal Revenue Code provides that 
the executor shall be able to collect from a 
life insurance beneficiary such portion of the 
total tax paid as the insurance proceeds in 
excess of $40,000 bears to the net estate. 
This raises the question of whether the states 
will follow their general rule, or the Federal 
statute. See Central Trust Co. v. Burrow, 
supra, 144 Kan. 79, at page 81 commenting 
on syllabus in Gaede v. Carroll, 114 N. J. L. 
524, 169 Atl. 172. Under the New York and 
Pennsylvania statutes requiring apportionment 
see Matter of Scott, 274 N. Y. 538, 10 N. E. 
2nd 538, aff’ing 249 App. Div. (N. Y.) 542, 
which affirmed 158 Misc. (N. Y.) 481, cer- 
tiorari denied sub nomine Northwestern Mu- 
tual Life Ins, Co. of Milwaukee, Wis. v. Cen- 
tral Hanover Bank é& Trust Co., 302 U. S. 
721, 58 S. Ct. 41, 82 L. Ed. 557; Matter of 
Rappoport, 167 Misc. (N. Y.) 164. Estate 
of George W. Crook’s, Orphans’ Court of Ly- 
coming County, Pa., May 20, 1939; Prentice- 
Hall Pa. Inheritance Tax Service § 1053. 
Stockler’s Estate (No. 2) Orphans’ Court, 
Berk’s Co., Pa. 30 Berk’s County L. J. 156, 
Prentice-Hall Pa. Inheritance Tax Service 
J 1030. , 

. § 124 New York Decedent Estate Law. 

. Act No. 565 P. L. 2762, Laws of 1937, 
amending § 48.1 of P. L. 447, Laws of 1917. 

. The Combined Reports of the Decedent Es- 
tate Commission, Reprint Edition, p. 338, 
give a very illuminating analysis of and 
comment upon the New York statute. 





be transferred,” and that such proration 


shall be made “in the proportion, as near 
as may be, that the value of the property, 
interest or benefit of each such person 
bears to the total value of the property, 
interests and benefits received by all such 
persons interested in the estate.” 


The 
statute makes one important qualification § 
of this principle of apportionment to the } 


effect that no apportionment need be 


made between persons entitled to income } 


from a fund and those entitled to a re- 
mainder interest in the fund. The tax 
on both the temporary income interest, 
and on the remainder interest, are to be 
charged against and paid out of the 
corpus. 


Desirability of Adoption Elsewhere 


Such statutes calling for apportion- 
ment of estate taxes should be enacted 
in other states. This conclusion is sup- 
ported by comparing the manner in 
which the tax burden falls under the 
two systems. In making this compari- 
son it should be remembered that the 
statute is in lieu of a testamentary pro- 
vision, and is therefore only for the tes- 
tator who unconsciously neglects to con- 
sider the problem and who does not pro- 
vide how the taxes should be charged in 
his estate. For such testators it seems 
to me that the statutory rule of appor- 
tionment is safer than the court-made 
rule. 

The payment of estate tax out of the 
residuary estate is apt to place the un- 
expected burden on those for whom the 
testator is generally the most concerned, 
because often it is the testator’s own 
family who receive the residuary estate. 
As was said in the Rogers case, the rule 
that all estate taxes shall be paid out of 
the residuary estate may turn the resid- 
uary clause of a will into a “gracious 
but futile gesture.” I recognize that 
the rule of apportionment is more 
troublesome, in that it necessitates a 
somewhat complex computation, and also 
necessitates the deduction of taxes from 
each legacy. Also, apportionment re- 
quires the recipients of non-cash lega- 
cies to pay the taxes out of their own 
pockets before receiving the legacy. 
However, even under the apportionment 
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statutes, the will can provide against 
this. 


Providing for Payment in Will 


The really proper place for the treat- 
ment of the question is in the will. Each 
estate is, of course, a problem in itself 
in respect to the question. The drafts- 
man’s first duty is to make himself famil- 
iar with the rule of his local jurisdic- 
tion. He must then consider whether 
or not there is any possibility of an 
estate tax being imposed upon property 
which is not owned by the decedent and 
will not be a part of his estate proper. 


He must then consult the testator as 
to whether such property which is not in 
the estate proper is to bear its own share 
of the tax. As a part of this considera- 
tion there is, of course, the practical 
matter of whether the estate will be able 
to so reimburse itself. It may be for 
example that the donee of an inter vivos 
gift will have dissipated the gift!? by the 
time the donor dies. The draftsman 
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must also consult the testator as to 
whether legacies and devises in the will 
are to be tax free, or are to bear the 
burden of their proportionate share of 
the tax. 

If the testator wishes the tax to be 
paid out of the residuary he must make 
sure that the testator appreciates how 
much the tax will be, so that the resid- 
uary legatees are given as large a share 
of the estate as the testator really in- 
tends. And when all this is done, it is 
perhaps the part of caution in these 
times, to warn the testator that he should 
make periodical reviews of the situation 
to see whether his estate has not shrunk 
or the tax rates have not been increased. 


Avoid Ambiguity 


Lastly, he must embody the testator’s 
desires in a testamentary provision which 
is clear and unambiguous under all the 


17. In Matter of Rappoport, 167 Misc. (N. Y.) 
164, the insurance beneficiaries had dissipated 
the insurance before the executor collected 
their pro rata share of the tax. 
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conditions which might possibly exist at 
the time of the testator’s death. It is 
surprising the number of testamentary 
provisions on this subject which have re- 
quired judicial construction. To use the 
Rogers case as an illustration, the will 
provided that all taxes on property “pass- 
ing under this my last will and testa- 
ment” should be paid out of the resid- 
uary estate. The question litigated was 
whether by this provision Colonel Rogers 
wanted to include the tax on the nine 
millions of property which he disposed 
of under a general power of appointment 
given him by his father’s will. In other 
words did the property appointed pass 
under Colonel Rogers’ will within the 
meaning of the phrase: “passing under 
this my last will and testament.” 


The court held that the will did not 
mean to include the tax on the appointed 
property and the New York statutory 
rule of apportionment was applied, so 
that the property appointed was charged 
with its proportionate share of the tax. 
If there had been no statute in New 
York the entire residuary estate would 
have been wiped out by the tax. 


Wills sometimes leave it uncertain as 
to whether gifts in a codicil are to be 
subjected to the same provisions pro- 
vided for in the will proper. Many leave 
uncertainty as to whether the direction 
relates to the tax on property outside of 
the estate proper, such as inter vivos 
gifts. Sometimes the confusion is caused 
by inconsistency between the provisions 
in the will and those in an inter vivos 
instrument!®, Another problem which 
sometimes arises is whether the will 
meant to include foreign death taxes or 
foreign taxes similar to death taxes’. 

It is clear that the most satisfactory 
place for the problem to be dealt with 
is in the will. However, it is obvious 
that there will be estates where the will 
does not make any provisions in respect 
to the burden of estate taxes. The statu- 
tory rule of apportionment adopted by 
New York and Pennsylvania is more de- 
sirable and equitable. 


18. Matter of Weiskotten, 167 Misc. 67; 3 N. Y. 


Supp. (2d) 810. 
19. Matter of Baer, 161 Misc. (N. Y.) 797. 
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Two Investment Fallacies 


ANY of those treasured relics—the rules of thumb for investment— 

have been relegated (for a time or for all time) to the museum, 
following amputation of the said digit by our maturing economy as a 
creditor nation, by economic depression forces, by governmental money 
controls, and the resulting lower earning value of money. 

The “times interest earned” ratio has long been one of the gauges for 
measuring the safety of corporate securities. So long, in fact, that it has 
been thought of in terms of the 6% money market to which investors 
were quite accustomed. In the present situation, with the rate cut to 
around 3%, and with a great number of corporations having refunded at 
close to half the former interest charges, the picture is far different. 

The same earnings will, according to the “times interest earned” rule, 
show up to 100% better position—apparently. However, this may be a 
snare and delusion, except insofar as it gives a greater cushion against 
the costs of reorganization. In view of the probable continuation of easy 
money conditions for some time to come, it may be well to consider the 
misleading effect of this rule so far as it affects qualification of trust fund 
securities under “legal lists.” Temporarily it may relieve pressure on 
hard-pressed issuers, but will doubtless prove a fool’s paradise upon any 
stiffening of money rates, with consequent decline in principal values. 
It is a further demonstration of the weakness inherent in arbitrary “legal” 
restrictions. 


E WAY also challenge the conclusion of those who place government 

bonds on a sacrosanct plane, on the reasoning that the taxing power 
is the greatest possible surety of redemption or support—at least in a 
capitalistic system. But just what would this be worth if the great pro- 
portion of our industrial corporations were unprofitable or forced into 
bankruptcy? It is largely the earnings of America’s corporations which 
provide the wherewithal to pay taxes, both on their own incomes and on 
individual receipts of interest and dividends—not to mention payrolls. 

Since this “taxing power” as well as the economic prosperity of the 
entire nation is so tremendously dependent on corporate welfare, it is 
difficult to see how government obligations can be much “safer” than the 
average level of industrial, utility and other “business” earning power, 
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over any extended period. The rediscount privileges accorded to govern- 
ment securities have already been somewhat extended to corporates, and 
it seems safe to say that in any emergency requiring circulation of money 
through issuance against federal obligations, it would be practically essen- 
tial to grant rediscount privileges to the major industrial bonds. 

The question might even arise as to whether the well entrenched, 
stable and above average industrial or utility bonds might not have certain 
advantages of security over governmental issues. We have seen this work 
out in a limited way where municipalities have been forced to readjust 
their financial structure and reduce either interest or principal obliga- 
tions, while progressive corporations in the same cities have maintained 
credit and investment ratings at par or better. As to the effects of an 
intentional and severe inflation, some businesses would, of course, be more 
greatly damaged, but the basic fact remains that—barring outright con- 
fiscation and socialization—the government bond cannot long be more 
secure than the general level of corporate welfare, on which depends not 
only the value of the power to tax industry, but also the taxable income or 
wealth of millions of corporate security holders, whether they hold directly 
or through bank, trust, insurance or other institutional investment reser- 
voirs. 

Furthermore, our “classes” and interests are so intertwined and mu- 
tually dependent that it is inconceivable that any sound government should 
not make its principal aim that of protecting the great sources of liveli- 
hood, income and wealth, and thus its own source of taxes. 


The Fellow Across the Street 


ROBATE records in scores of cities show that the chartered fiduciar- 

ies are often receiving only from 15 to 50 percent of the natural trust 
and estate business. A great proportion of the balance goes to lay in- 
dividuals with little or no experience as executor or trustee. Tax statis- 
tics reveal the tremendous extent to which even moderate fortunes are 
being diverted from private to government hands, and estates are being 
decimated. Yet it has often been the habit of trust officers and employees 
to refer to the other local trust departments as “competitors.” The word 
“allies” would be a far more accurate designation and truly indicative of 
the feeling of united, mutual interest that should mark the attitude of all 
professional fiduciaries. 

Their real competitors are the unqualified, untrained appointees (not 
excluding a number of the “cross-roads” trust-empowered banks) who 
profess or pretend to fulfill such functions, the economic and tax termites 
which eat away the substance of the nation, and the financially illiterate 
voters who support Ham-and-Eggs, Pie-in-the-sky, Share-the-wealth and 
similar ruinous philosophies. 

The fact that the citizens of California and Ohio decisively rejected 
such quackery at the polls this month should renew faith in the demo- 
cratic processes and give heart to those whose job is to provide security 
for those who have earned the right. But the turn has only started; the 
tax drain still mounts and will continue to do so as long as the people 
support the philosophy of wealth-distribution by taxation. Here is a job 
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of economic education that calls for a hearty application of the old 
axiom: “Hang together, or we’ll all hang separately.” 

For that matter, life insurance companies, savings banks and con- 
servative investment counsel, insofar as they furnish a different type of 
service, are not classifiable as competitors, but might far better be con- 
sidered as allies in the continuing fight for private enterprise, property 


rights and bearable taxation. 


Against the common enemy of socialistic 


philosophies, the “shop across the street” is deserving of fullest coopera- 
tion and mutual enhancement of prestige. 


No Double Taxation 


Ernest K. James, State Tax Commissioner 
of West Virginia, has issued this opinion: 

“Intangible personal property belonging 
to estates of non-resident decedents, and 
kept within this state for investment or 
otherwise, is not subject to inheritance tax 
if the state of residence does not impose a 
death tax of any character in respect of 
property of residents of this state, or if the 
laws of the state of residence contain a re- 
ciprocal provision under which non-residents 
of that state are excepted from transfer or 
death taxes of every character in respect 
of intangible personal property.” 


New Taxation Section of Bar Assn. 


In response to the growing interest of the 
bar in the legal aspects of taxation in local, 
state, national and international fields, the 
American Bar Association, at its last an- 
nual meeting, created the Section of Taxa- 
tion. The chairman is George Maurice Mor- 
ris, of Washington, D. C., who, writing in 
the current issue of the A.B.A. Journal, 
states that the Section “was a logical out- 
growth of the semi-annual gatherings called 
‘Tax Clinics’ held under the auspices of the 
Committee on Federal Taxation,” since the 
discussions often related to subjects other 
than federal taxes. 


How To Discourage New Business — No. 4 
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Union Trust Company of Pittsburgh Completes 
50 Years of Service 


HIS company was chartered by the Com- 

monwealth of Pennsylvania on October 
28, 1889, as The Union Transfer and Trust 
Company, to facilitate and safeguard trans- 
fer of securities. 


Total capitalization was $250,000, con- 
sisting of 2,500 shares, par value $100 
each. At the first meeting of the board 
of directors held November 21, 1889, An- 
drew W. Mellon was elected president. The 
company began business in two rooms at 
an annual rental of $1300. 

Use of the word “Transfer” in the title 
was misleading and embarrassing, since 
many people called on the company to solve 
their “transfer and trucking” problems. Be- 
cause of this confusion the board of direc- 
tors was authorized by the stockholders to 
apply for a change in the company’s name. 
On March 24, 1892, it became .The Union 
Trust Company of Pittsburgh, with powers 
to transact a general trust business. 

During the first years there was not suf- 
ficient business to warrant a dividend to 
stockholders, many of whom, being uncer- 
tain of the company’s future, sold their 
stock. The problem of whether or not to 
continue in business was discussed serious- 
ly. It was decided to move to new quar- 
ters where a more aggressive policy for 
acquiring business could be initiated. 

A special committee of the directors was 
appointed to weigh the advantages of re- 
ceiving deposits and making collateral 
loans and the company subsequently en- 
tered the commercial banking field. 

In view of the important part which the 
company later played in financing many 
corporations in 
the Pittsburgh 
industrial area, 
it is interest- 
ing to specu- 
late on the 
influence of 
such a_ deci- 
sion to liqui- 
date and with- 
draw from the 
business scene. 

In 1894, An- 
drew W. Mel- 
lon resigned as 
president due 
to pressure of 
other business 


ARTHUR M. SCULLY 
Vice President & Trust Officer 
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and was succeeded by James S. McKean, 
former Postmaster of Pittsburgh. 

In 1899, stockholders authorized an in- 
crease in capital stock to $500,000 and to 
offer new shares to stockholders in propor- 
tion to their then holdings at $300 per 
share, the $200 in excess of par value being 
added to surplus. This policy of adding 
excess above par value to surplus has con- 
tinued throughout the years, until now, 
with a capital of only $1,500,000, surplus 
amounts to $81,500,000. 

In 1900, Henry C. McEldowney, then 32 
years of age, was elected president. Clar- 
ence Stanley, the present head of the com- 
pany, was elected president in 1935. 

The Union Trust Company, mindful of 
its social and civic responsibilities, has 
adopted a policy of always giving careful 
attention to each individual account, re- 
gardless of size. A recent analysis revealed 
that 80% of the personal trust accounts 
were under $100,000. 

The Union Trust Company of Pittsburgh 
has become not only one of the outstanding 
commercial banks of the nation but also 
a prominent trust institution with clients 
located in all parts of the world. The 
combination of banking and trust services 
is one of the basic policies established by 
the founders of the institution. 


———— a, 
Relations with Public 


After outlining the advantages of the ex- 
pert fiduciary at the Mid-Year Trust and 
Banking Conference of the New Jersey 
Bankers Assn., George E. Lloyd, trust of- 
ficer, The Pennsylvania Company for In- 
surances on Lives and Granting Annuiti+s, 
Philadelphia, referred to the fact that be- 
cause of the multiplied methods and ways 
of communication, the errors of people and 
institutions are more readily detected and 
more promptly criticized and corrected, or 
correctives applied. 

“In trust work,” Mr. Lloyd said, “noth- 
ing is quite so important as personality and 
the ability to win persons and thereby cre- 
ate the right personal relations which grow 
and develop into fine public relations. Cor- 
dial relationships are unmistakable at- 
tractors of business.” Cordial public rela- 
tions is an especially important factor in 
overcoming the tendency of procrastination 
in regard to will-making, he declared. 





Solutions to Today’s Trust Investment Problems 


Overcoming Effects of Economic Conditions 


0. PAUL DECKER 
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ROBABLY the major problem of in- 

vestment policy that has faced a 
trustee in recent years has_ been 
whether it was the duty of the trustee 
to seek for the income beneficiary only 
as many dollars of income each year as 
the corpus of the trust would produce 
from its investment in legally qualified 
trust securities and whether it was the 
trustee’s duty to deliver to the remain- 
derman at the maturity of the trust the 
same number of dollars as the original 
trustor contemplated, or whether it was 
its duty as trustee to protect, insofar as 
its human judgment would permit, the 
purchasing power of both the income and 
the corpus—particularly where the trus- 
tee has full discretion. 

Surveys disclose many methods of 
solving this problem, from the minority 
who, in all honesty, deny that this is 
part of the trustee’s obligation to those 
who suggest that protection of purchas- 
ing power is a trustee’s duty and ad- 
vance as a method of protection the sug- 
gestion that a given portion (in some 
cases as much as thirty per cent) of the 
corpus of a trust be invested in com- 
mon stocks. On the one point, however, 
that a trustee is not fulfilling its duty 
if it seeks to obtain a riskless rate 
of return, there seems to be an agree- 
ment. The problem is too new as yet 
for standards of what constitutes good 
trust investment management to have 
developed. It may well be that a new 
concept of the trustee’s duty will have 
to be developed as a result of these new 
concepts of money and its relationship 
to prices, and that a new theory of pro- 
per investment for trust funds will ap- 
pear in the law as a result. 


From address before the Round Table Confer- 
ence on Investments and Mortgages, 65th Annual 
Convention, American Bankers Association, Sept. 
19389. 


Common Stocks 


Common stocks have generally been 
assumed to be the proper investment 
for a trustee to use if he wishes to ob- 
tain a hedge against changes in purchas- 
ing power. Only very occasionally are 
other hedges, such as investments in com- 
modities or real estate, discussed. This 
is unfortunate, for in times of political 
as well as economic upheaval such as the 
present, common stocks, representing the 
final, ultimate equities in a business, are 
themselves subject to the greatest up- ° 
heavals. Every trustee may further ques- 
tion whether every account, irrespective 
of its size, should at such times have 
common stocks as hedges. 


The desire of a trustee to protect ben- 
eficiaries from the vagaries of the price 
level is evidence of its desire to exercise 
the discretion for which it was appoint- 
ed, but if it makes investments in high 
grade, depression-proof, dividend-paying 
common stocks, it should recognize that 
it may not have solved its problem. Such 
purchases create problems of increased 
operating expense, difficulties of distrib- 
ution (particularly where distribution in 
kind is impossible) and lay the trustee 
open to possible charges of mismanage- 
ment. 


Offsetting Decline in Income 


A number of methods have been adop- 
ted to solve the problem of declining in- 
come due to unprecedented low interest 
rates. The changes in accounting prac- 
tices that have been adopted (having a 
portion of the fees charged against cor- 
pus or revising amortization practices 
so as to reduce premiums paid on secur- 
ities more slowly, or to charge such pre- 
miums against corpus if the instrument 
permits) have proven to be relatively 
unimportant methods of solution, for 
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actually they have not improved the re- 
sults. 


The methods of varying the percentage 
classification of the different investments 
and of buying long-term securities con- 
tain definite elements of danger. If the 
percentage of the holdings of any one 
class of securities has recently been in- 
creased because its rate of return was 
greater than that obtainable from other 
classes of securities, a trustee can be 
certain that if the general level of in- 
terest rates changes the rate of return 
of such a class or group of securities will 
also change. It does not seem proper to 
reduce diversification beyond a point of 
reasonableness by eliminating particu- 
lar classes of items of investment. 


The increased rates now available and 
which would have looked extremely at- 
tractive two months ago have failed to 
attract any substantial amount of the 
available funds into the bond market. 
Fhis failure seems to be due largely to 
the fact that long term, permanent in- 
vestment funds have never sought use 
except in countries and at times when 
political and social peace have existed 
and where the sanctity of the lender’s 
contract could be enforced. War has 
always caused capital to become more 
valuable and interest rates to go up if 
for no other reason than the fear that 
they would go up. A question may well 
be raised as to what justification a trus- 
tee charged with the duty of preserving 
income and principal can have if it now 
buys long term securities when political 
and social conditions are in such a state 
of flux and assumes the risk of a sub- 
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stantial market decline and an inade- 
quate income for several decades to come. 


Some trustees have assumed that the 
way to obtain a satisfactory rate of in- 
come was to purchase high grade pre- 
ferred stocks. The reasoning that such 
stocks, while they do not offer a security 
equivalent to that of a high grade bond, 
nevertheless offer a certainty of income 
that is comparable, would seem to be fall- 
acious, for though it is true that pre- 
ferred stocks have sold in recent times 
to yield a rate of return comparable to 
that normally obtainable from the high- 
est grade bonds, their divergence in re- 
turn from that obtainable on a bond of 
the highest grade has not materially 
lessened. At best they offer the trustee 
the rate of return at which they are 
purchased in perpetuity. Irrespective 
of their quality they still contain some 
amount of the risk inherent in the own- 
ership of an equity and they do not afford 
a protection against the potential rise in 
the interest rate on money. 


The solution to this problem probably 
has been the acquisition of a group of 
securities of diversified maturity in 
order to minimize the risk of obtaining 
an inadequate income over a long period 
of time. Such a policy appears to be 
the only one that, over a period of years, 
affords income the maximum protection. 


Retention of Non-Legals 


A third problem of investment facing 
trustees at the present time is the reten- 
tion of non-legal securities which come 
into a trust as original investments. 
Under one rule the burden is theoret- 
ically upon the trustee to prove that it 
did dispose of the unauthorized or orig- 
inal security within a reasonable time, 
and under the second rule the burden is 
upon the beneficiary to prove that the 
trustee retained the unauthorized or 
original investment after it had ceased 
to be prudent longer to do so. 


As a practical matter neither rule is 
extremely helpful at the present time to 
a trustee who must make a decision on 
a particular investment selling at a sub- 
stantially depreciated value, which could 
be quickly restored if general business 





in the country should improve, if the 
price level should rise or an inflation psy- 
chology should become dominant in the 
people. Nor is either rule helpful if 
the security is without a market, or if it 
is one of those cases where, though an 
illegal investment, it pays a high rate of 
return which appears necessary for the 
maintenance of the necessary income of 
the beneficiary, or if it is the stock of 
the trustee’s own bank, concerning whose 
value it has special knowledge but which 
value is not now reflected in the stock’s 
market price. 

The proper solution probably lies in 
the trustee’s using the best judgment of 
which it is capable within the limitations 
of the rules governing in-its particular 
jurisdiction. The possibilities of error 
in judgment due to present conditions 
make it imperative that the trustee does 
not assume to render an investment ser- 
vice which the courts or the legislature 
have previously decided it should not 
render. 


Decline of Available Securities 


Trusts and Estates, in its July issue, 
points out that the latest change in the 


legal list of New York state, dated July 
1, 1939, removed from the list of eligible 
investments an additional $940,861,000 
par value of railroad securities and left 
only approximately $2,580,000,000 of the 
same eligible, compared to $7,600,000,- 


000 in 1931. Actually, there has been 
an increase in the par value of the eligi- 
ble securities in New York state due to 
the tremendous increase in the Federal 
debt since 1930, the larger list of eligible 
utility bonds and the inclusion of other 
items, particularly municipals, which 
were not included prior to recent years. 
The possibility, however, of diversifying 
the investments as between issues and 
types of securities has definitely been 
lessened. 

A number of states have sought to 
solve this problem for themselves by the 
passage of laws increasing the list of 
eligible items or by giving, as in New 
York state, some authority to a banking 
board or commission upon application to 
add items not otherwise eligible. The 
theory of the “legal list” itself is subject 
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to grave question. Professor George W. 
Edwards of the College of City of New 
York has made a study of the effective- 
ness of the provisions of the statutes of 
those states having legal lists that pretty 
definitely proves that either the provi- 
sions of the statute were not satisfac- * 
tory in their inception or conditions have 
so changed that they can no longer be 
used as proper standards for separating 
satisfactory from unsatisfactory trust 
investments. 


Undoubtedly, these attempts at enlarg- 
ing the list of eligible securities are only 
palliatives. Upon the trustee still rests 
the obligation of selection. A reasonable 
question can be raised as to whether a 
number of these new items should be 
used by a trustee attempting to do a 
satisfactory rather than a purely legal 
job. 

It may be said that the problems of 
investment facing the trustee today are 
no different than they have ever been, 
but their solution is far from easy to see. 
The economic system of this country is 
itself in a state of migration and the 
economic system of the world is influ- 
enced by war which is based as much on 
the use of economic forces as upon mil- 
itary forces. A decision to follow the 
old and tried patterns of trust invest- 
ment at the present time may not be 
popular, but certainly it involves a sub- 
stantially smaller degree of risk for both 
the beneficiary and the remainderman 
than a policy whose main justification, 
irrespective of the word in which it may 
be couched, is expediency. 





Real Estate in War-Time 


F WE can make any one clear deduc- 

tion from the experience of the past, 
in my opinion it is this: that as long as 
we remain a neutral nation, real estate 
activity will probably at least remain on 
an even keel, and in some localities where 
activities related to war commerce cen- 
ter, it may increase substantially. On 
the other hand, if this country were to 
enter the war, I think we would be cer- 
tain of a sadly depressed state of affairs 
so far as a real estate market is con- 
cerned. I am now speaking of the real 
estate market; activity in sales, lending, 
financing, building. 


Those who depend upon the net earn- 
ings of real estate as an investment may 
feel more comfortable when there is a 
good market for sales, but we realize 
that the absence of activity with cessa- 
tion of new construction may reduce our 
earnings very little and may even in- 
crease them. We have had ample proof 
during periods of depression that im- 
proved real estate shorn of a market will 
still produce a substantial income for 
the owner. 


The frontier, which is said by some 
to have passed, is at our door. Consider 
the city planning that was allowed to 
fall by the wayside during depression 
years, the areas of our cities which need 
rebuilding; our zoning laws which in 
many places are inadequate and anti- 
quated; our tax problems, with their 
baneful influence on real estate activity. 


Our experience in the war of 1914 
leads us to the conclusion that from the 
time of our entry into war there will 
be an inactive real estate market, grow- 
ing progressively worse, and that those 
who derive income and profits from real 
estate transfers will surely see that pro- 
fit fall away. Owners of real estate as 
an investment would face the probability 
of some control over rents and possibly 
of use and occupancy.—Holman D. Pet- 
tibone, president, Chicago Title and 
Trust Company, in address before an- 
nual convention, National Association 
of Real Estate Boards, Oct. 1939. 
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Public Relations 
Through the Schools 


By starting with young people, it is 
possible to use trust educational methods 
over a longer period of {ime at at less ex- 
pense than perhaps any other method, 
declared Carl W. Fenninger, vice presi- 
dent, Provident Trust Company, Phila- 
delphia, in an address before the recent 
Pacific Coast Trust Conference. Mr. 
Fenninger, who is also vice president of 
the Trust Division, American Bankers 
Assn., cited the experience of the Penn- 
sylvania Bankers Association in the dis- 
tribution of three types of booklets to: 
schools. 


The first (for eighth and ninth grade 
pupils) and the second (for high schools) 
contain no reference to trust service. 
The third pamphlet is called “Banking 
and Trust Business,” and is prepared 
under the direction of the Public Edu- 
cation Commission of the A.B.A. In 
1938-39, Mr. Fenninger reported, 24,000 
high school booklets and 5,500 grammar 
school pamphlets were put out, at a cost 
of about 3 cents per copy—‘“an extremely 
small cost for directly reaching so many 
people with a real message.” 


Mr. Fenninger suggested that more 
emphasis be placed on trust business in 
such brochures. The plan should be de- 
signed to move from the elementary sub- 
jects to the more complicated ones grad- 
ually as the pupils grow older. Thus “a 
background could be created against 
which trust advertising and trust oper- 
ation could work upon a more intelligent 
and informed audience. The bitter crit- 
icism that was made of trust institu- 
tions for investment losses was largely 
the result of ignorance of the operation 
of trust business,” Mr. Fenninger said. 


Nothing is of more importance to our 
young men and women than a proper un- 
derstanding of the functions and uses 
of those institutions that care for their 
savings. We might well devote a little 
more time to studies such as these and a 
little less to some others, Mr. Fennin- 
ger concluded. 





Readers of Trusts and Estates 
are invited to express opinions, 
suggestions and inquiries on 
matters of interest, for pre- 
sentation and discussion in this 
department. 


Nominee Registration in Pennsylvania 


Dear Sir: 


I find that the article which Mr. Dixon 
and I wrote on “Nominee Registration,” 
which you published in the September 
issue of your magazine, contained a mis- 
statement. While the information we 
obtained from Philadelphia and Pitts- 
burgh bankers left no other conclusion 
available than that the Courts in Penn- 
sylvania had rendered sterile the Penn- 
sylvania legislation permitting nominee 
registration. Further investigations 
we have made as a result of inquiries 
from readers of your magazine, reveal 
that this is not the case. The most that 
now may be said is that it appears that 
some judges there frown on the prac- 
tice, but that that is the exception and 
not the rule. 


John Horn 


Bankers Trust Company, New York. 


Trustee’s Accounting 


Dear Sir: 


I was very much interested in the 
article in the August issue on “Clear- 
ance Through Court Accountings,” as 
we have a specific statute in Minnesota 
on this subject: (Chapter 259, Laws of 
1933) which provides for a very simple 
procedure to obtain clearance. 


Under this Act all proceedings are in 
rem, and any order of the District Court 
is final and conclusive as to all matters 
thereby determined, and is likewise bind- 
ing in rem upon the trust estate and 
upon the interests of all beneficiaries, 


whether vested or contingent. The court 
is deemed to represent all minors, in- 
competent persons, unascertained par- 
ties or persons not in being, unknown to 
the trustee, or residing outside the State. 


This Act has been very effective and 
beneficial in obtaining court clearance 
on trustee’s accounts, so far as fiduciary 
institutions in the State of Minnesota ~ 
are concerned. 


A. W. L. Wallgren 


Asst. Secy. & Asst. Trust Officer, First National 
Bank and Trust Company, Minneapolis, Minn. 


Absentee’s and Minor’s Funds 


Dear Sir: 


You inquired about the payment into 
Court of funds belonging to minors. In 
this connection please be advised that 
Subsection 6 of Section 35 of the Trus- 
tee Act, Cap. 165 of the Revised Statutes 
of Ontario for 1937 is as follows: 


“Where an infant, mentally incom- 
petent person or person of unsound 
mind is entitled to any money the 
person by whom such money is pay- 
able may pay the same into the Su- 
preme Court to the credit of such in- 
fant, mentally incompetent person or 
person of unsound mind and this 
shall be a sufficient discharge for the 
money so paid into Court.” 


In this connection it may be noted 
that funds belonging to absentees may 
also be paid into the Supreme Court if 
leave is obtained from a judge of the 
said Court. Payments under the pro- 
visions of Subsection 6 above mentioned 
are simply made upon praecipe, that is 
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to say full particulars of the matter are 
sent out in an affidavit and application 
is then made directly to the Accountant 
of the Supreme Court for permission to 
hand the money over to him. 

G. F. Adams 


A.T.O., “The Public Trustee’, Toronto, Ont., Can- 
ada. 


Spendthrift Trusts 
Dear Sir: 


I think that as a matter of public 
policy spendthrift trusts should be lim- 
ited to either income or principal. I 
don’t believe in anyone being allowed 
to set up a trust in a fabulous amount 
and bar the creditors from collecting 
from the beneficiary. I think it should 
be against public policy. What brought 
this to my attention was the recent case 
of the profligate son of a trustor in Cal- 
ifornia. 


Trust Officer 
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Clearance 


Dear Sir: 

I have seen the article in your August 
issue entitled “Clearance Through Court 
Accountings.” As a matter of fact, we 
secured the adoption some years ago in 
Alabama of a statute which permits 
periodic court settlements, grants all in- 
terested parties a hearing and provides 
for a final clearance of the fiduciary ex- 
cept in cases of fraud or mistake. We 
have made some use of this statute and 
expect to make a good deal more use of 
it in the future. 


C. F. Zukoski, Jr. 


Vice President, First National Bank of Birming- 
ham. 


Rights of Foreign Trust Companies 
in Maryland 


In the survey on the rights of foreign 
fiduciaries which was conducted by Trust 
Companies in 1937, the memorandum on 
the law of Maryland,* prepared by Mr. 
J. Crossan Cooper, Jr., of Baltimore, in- 
dicated that there were no rulings or de- 
cisions as to the necessity of qualifica- 
tion by a foreign trust company as a for- 
eign corporation. Mr. Cooper now ad- 
vises that the Attorney General of Mary- 
land, in an opinion dated October 13, 
1939, has ruled that foreign trust com- 
panies, in order to act as executor or 
trustee in Maryland, should qualify with 
the State Tax Commission under Sec- 
tions 116 to 122 of Article 23 of the 
Maryland Code. 


*Aug. 1987, page 210. 
a 


Johnson Heads New Life Institute 


Holgar J. Johnson of Pittsburgh has been 
appointed president of the recently formed 
Institute of Life Insurance, organized by 85 
leading companies. In accepting the ap- 
pointment, Mr. Johnson said: 

“The life insurance business stands to- 
day on the threshold of an adventure which 
should bring to it a greater period of use- 
fulness than it has ever enjoyed, in spite of 
the fact that it now occupies the greatest 
single force in America to provide economic 
security for the American people through 
individual enterprise and initiative.” 





Recent Fiduciary Court Decisions 


EGAL decisions affecting fiduciaries, de- 

cided within the past two years, were 
ably discussed by M. J. Rankin, Chief 
Counsel, Title Guarantee and Trust Com- 
pany, Los Angeles, at the recent Pacific 
Coast Trust Conference. Since all the de- 
cisions analyzed by Mr. Rankin have been 
reported in Trusts and Estates (or Trust 
Companies), mention will be made here only 
as to the subject matter of the case, the 
State and the Magazine references. 


Apportionment of Income and Expense 
between Life Tenant and Remainderman 

Dividends on mining company stock 
(Knox’s Estate, Pa., Feb. 1938, p. 260); 
mortgage liquidation payments (Matter of 
Eagle, N. Y., Sept. 1938, p. 378); proceeds 
of sale of unproductive property after 
death of life tenant (Spear’s Estate, Pa., 
Feb. 1939, p. 274); dividends based on 
profits from sale of securities (Re Trust 
of Clarke, Minn., April 1939, p. 530); divi- 
dends in preferred stock (Burns v. Hines, 
Ill., June 1939, p. 784); foreclosed proper- 
ties (Nirdlinger Estate, Pa., July 1938, p. 
121); apportionment of trustee’s fees 
(Bridgeport-City Trust Co. v. First Nation- 
al Bank, Conn., July 1938, p. 115); taxes 
accrued against foreclosed  propertiles 
(Fidelity Union Trust Co. v. Murphy, N. J. 
Sept. 1938, p. 378); when income to life 
tenant begins (Estate of Watson, Calif., 
June 1939, p. 784); is provision for stated 
income accumulative (Fate v. Fate, IIl., 
July 1938, p. 120). 


Future Interests and Perpetuities 

When does title vest (Estate of Wallace, 
Calif., Aug. 1938, p. 245); existence of 
class of beneficiaries of power of appoint- 
ment (Rutherford v. Farrar, Mo., Aug. 
1938, p. 250); restraint on alienation and 
remoteness of vesting (Estate of Campbell, 
Calif., Sept. 1938, p. 380). 

Powers of Appointment—Power to ap- 
point lesser estate (Regents of University 
System v. Trust Company of Georgia, Ga., 
Aug. 1938, p. 250, and Matter of Kennedy, 
N. Y., Feb. 1939, p. 274); existence of power 
(Estate of Elston, Calif., June 1939, p. 
786). 


Spendthrift Trusts 


Surplus income available to creditors 
(Canfield v. Security-First National Bank, 
Calif., April 1939, p. 529); availability of 


income after distribution (Kelly v. Kelly, 
Calif., July 1938, p. 117); availability of 
income ready for distribution (Knettle v. 
Knettle, Wash., Jan. 1939, p, 187); pro- 
tection of spendthrift provision from wife’s 
claim (Burrage v. Buchnam, Mass., Oct. 
1938, p. 505); effect of power of appoint- 
ment on spendthrift provision (State Street 
Trust Co. v. Kissell, Mass., March 1939, 
p. 402). 


Termination or Modification of Trust by 
Agreement 


Named beneficiary as representative of 
possible appointees in giving consent to 
termination (Botzum v. Havana National 
Bank, Ill., Feb. 1938, p. 261); settlor-life 
beneficiary as sole person in interest (Botti- 
more v. First and Merchants National 
Bank, Va., July 1938, p. 122); modification - 
over objections of beneficiaries (Carr v. 
Bank of America, Calif., July 1938, p. 117); 
trust no longer served useful purpose 
(First Methodist Episcopal Church v. Hull, 
Iowa, Aug. 1938, p. 246). 


Jurisdiction of Courts 


Law of situs governs in construction of 
real property provisions (Re Hebblewhite’s 
Will, Wis., Aug. 1938, p. 248); law of dom- 
icile governs investment powers (Re Will 
of Risher, Wis., Feb. 1938, p. 259, and Mat- 
ter of McAuliffe, N. Y., July 1938, p. 120); 
investment powers broadened by court 
(Cutter v. Trust Company, N. C., Sept. 
1938, p. 379); concurrent jurisdiction of 
Probate Court (Estate of McClennan, Calif., 
Jan. 1939, p. 187); court refusal to settle 
disagreement among trustees as to invest- 
ments (Mercantile Trust Co. v. Stugard, 
Jan. 1939, p. 139); abuse of discretion to 
disregard request of all beneficiaries for 
corporate successor fiduciary (Central Trust 
Co. v. Harvey, Ill., Jan. 1939, p. 141); 
finality of intermediate accounting (Re 
West’s Estate, Wis., June 1939, p. 781; 
Re Schlicht’s Estate, Wis., June 1939, p. 
781, and In re March, N. J., July 19389, p. 
121). 


Investments 


Purchase of mortgage on non-income or 
non-sufficient income producing property 
(Heyl’s Estate, Pa., July 1938, p. 119); 
taking mortgage in own name, twenty-four 
years old; duty to investigate financial 
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standing of obligor; mortgage participa- 
tion (Horton’s Estate, Pa., Oct. 1938, p. 
506), unsecured loan (Marshall v. Frazier, 
Ore., July 1938, p. 119); mortgage pool 
(Blankenship v. Zimmerman, S. C., July 
1939, p. 124); guardian’s retention of in- 
vestment after allowance of account (Guar- 
dianship of Paulsen, Wis., Dec. 19388, p. 
757); protection of court order authoriz- 
ing investment by guardian (Humphries v. 
Manhattan Savings Bank, Tenn., Feb. 1939, 
p. 272); “involuntary” trustee (King v. 
Sells, Wash., Feb. 1938, p. 258); retention 
of stock in own bank (In re Riker, N. J., 
Nov. 1938, p. 634; In re Griggs, N. J., 
March 1939, p. 401; article by Ralph H. 
Spotts, Nov. 1938, p. 555); power to exe- 
cute lease beyond term of trust (Linden- 
berger v. Kentucky Title Trust Co., Ky., 
Feb. 1938, p. 263); liability of directors 
(Finley v. Exchange Trust Co., Okla., Aug. 
1938, p. 246); bank liability for deposit 
of trust funds by president (Peoples Bank 
of Butler v. Moberly, Mo., Aug. 1938, p. 
251); retention in violation of trust pro- 
vision; measure of liability (Nola’s Estate, 
Pa., Feb. 1939, p. 273); direction by bene- 
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ficiary with effect of destroying trust 
(Chase National Bank v. Reinicke, N. Y. 
Jan. 1939, p. 141). 

Acquiescence or request by beneficiary to 
violate trust provisions (Haw v. Haw, IIl., 
July 1938, p. 114; Marble v. O’Connell, Me., 
Oct. 1938, p. 505); duty to see to proper 
disposition of money received by bene- 
ficiary (Old Colony Trust Co. v. Washburn, 
Mass., Oct. 1938, p. 506), loan by trustee 
to trust fund (Lydia Pinkham Co. v. Gove, 
Mass., July 1939, p. 123); issuance of se- 
curities in subdivision trust without permit 
of commissioner of corporations (Pickford 
v. Bayly Bros., Calif., Feb. 1939, p. 270). 


’ 


Charitable Trusts 


Extrinsic evidence to identify devisee 
(Tarwater v. Baptist Orphans’ Home, 
Tenn., Nov. 1938, p. 632); definiteness of 
identification (Goree v. Georgia Industrial 
Home, Ga., Jan. 1939, p. 136) ; enforcement 
of charitable trust (Judkins v. Hyannis 
Public Library Assn., Mass., April 1939, 
p. 528). 


Discretionary Powers 


Trustee-life tenant determines profits to 
be -income (Dumaine v. Dumaine, Mass., 
Nov. 1938, p. 635); effect of death of per- 
son whose consent is necessary to exercise 
power of sale (Guaranty Trust Co. v. Lewis, 
N. Y., March 1939, p. 399); national bank 
as trustee must be guided by state law re 
amortization of premiums (Liberty Nation- 
al Bank & Trust Co. v. Loomis, Ky., Dec. 
1938, p. 757). 


Construction of Language 


Language necessary to create trust 
(Brinn v. Brinn, N. C., July 1938, p. 115); 
meaning of “issue” (Dolbeare v. Dolbeare, 
Conn., July 1938, p. 116); amount of in- 
vestment authorized (Marr v. Marr, Mo., 
Aug. 1938, p. 248); meaning of “contents 
of house” (Old Colony Trust Co. v. Cryer, 
Feb. 1938, p. 263); is power to sell realty 
mandatory or discretionary, re equitable con- 
version (Koelliker v. Denkinger, Kan., Dec. 
1938, p. 759). 


Compensation 


Attorneys’ fees in proceeding to obtain 
construction (First National Bank v. Strick- 
ler, Colo., March 1939, p. 398); what are 
assets upon which executor’s compensation 
is based (Estate of Boggs, Calif., June 
1939, p. 782); renunciation of fees fixed 
in will (Suverkup v. Suverkup, Ind., Feb. 
1939, p. 269). 





Fetters to Trustee Investment 


Suggestions for Increasing Income to Beneficiaries 


SIDNEY D. KLINE 
Vice President and Trust Officer, Berks County Trust Company, Reading, Pa. 


HAT effect has the “War in 

Europe” on investments in trust 
accounts? To answer this, I wish to 
draw upon an article by Dr. Peter F. 
Drucker in Trusts and Estates, Septem- 
ber 1939. He does not believe, merely 
because of the inception of war, that 
there is reason for a trustee to depart 
from the essential, conservative policy 
of investment which trustees operating 
within the statutory laws have followed. 


What effect have changing economic 
conditions within the United States had, 
even prior to the outbreak of war, on 
trust investments? These changing 
economic conditions are the cheapening 
of money; low returns on investments; 
and the possibility of inflation, making 
a fixed investment worth less because of 
the declining buying power which such 
fixed investment return would have. The 
Pennsylvania Supreme Court said in 
Wood’s Estate, decided in 1938*: 


“There is much less objection to in- 
vestment in stocks than there was a cen- 
tury ago. This is shown by the fact that 
the shrewd, conservative, and experienced 
financier frequently authorizes trustees 
appointed by him to invest in stocks, 
realizing that circumstances arise where 
they may be safer than bonds, although 
this is not the general rule. In periods 
of threatened inflation arising from a de- 
preciated currency, common stocks may 
be a safer investment than bonds.” 


This quotation indicates that even the 
conservative Justices of our Supreme 
Court are recognizing that Pennsylvania 
should have a broader view of what is a 
proper trust investment than exists on 
our statute books today. 


From address before Central Pennsylvania 
Group of American Institute of Banking, Oct. 21, 
1939. 


*See March 1938 Trust Companies, page 389. 


Trend to Common Stocks 


Barnie F. Winkelman, Esq., in an 
article “Common Stocks as Viewed by 
Courts,” in Trusts and Estates, Septem- 
ber 1939, says: 


“Today a trustee could hardly be 
charged with imprudence if, in view of 
the long decline in equities, and a mount- 
ing public debt, he retains partial in- 
vestments in common stocks.” 


It would seem that present authority 
tends toward the inclusion of common 
stocks in a trust portfolio to a minor, 
limited, degree as against the whole 
fund, in the interests of diversification 
and obtaining a higher necessary return 
for the beneficiary. 


Should broad investment discretion, 
which is given by instruments written 
by lawyers for clients who are ably ad- 
vised, be extended to others not so for- 
tunate in representation, by effecting a 
change in the basic law of Pennsylvania 
as to trust investments? I feel that the 
time has come that this should be done. 
Among the many authorities advocating 
such change, Dr. F. Cyril James has 
said (Oct. 1938 Trust Companies) : 


“Investments in stocks and in real es- 
tate—the only possible hedges against 
long-run inflation—must become as im- 
portant as, if not more than, investments 
in bonds and mortgages. On the legal 
side, it is apparent that the regulations 
imposed on trustees by courts and legis- 
latures must be liberalized along lines 
that will allow greater freedom of action 
in the selection of desirable investments, 
while trustors must be encouraged to re- 
frain from rigid instructions in wills and 
other deeds of trust. If a particular 
trustee is considered capable of assum- 
ing the management of an estate he is 
entitled to expect that he will be allowed 
to use all his ability and intelligence in 
administering the trust.” 
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Insurance and Trust “Legals” 


The permitted legal investments in 
Pennsylvania are: 


First mortgages on real estate in Penn- 
sylvania, 

Pennsylvania municipal bonds, 

United States Government obligations, 
direct or indirect, 

Federal Land Bank bonds, 

Federal Housing Administration mort- 
gages, 

Federal Building and Loan Association 
stock, 

Certain bonds of rails and utilities. 


The very same Legislature has permit- 
ted life insurance companies, whose re- 
serves for paying life insurance proceeds 
are in my opinion just as much trust 
funds in their essential, ultimate pur- 
poses as trust funds which fiduciaries 
handle, to invest in all of the aforemen- 
tioned investments, plus State and muni- 
cipal bonds of other Commonwealths, and 
mortgages on real estate located in any 
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State of the United states, and (the 
greatest departure) : 


“First encumbrances upon standard 
steam railroads, street and inter-urban 
railways, or upon their rolling stock 
equipment, or of water, gas or other pub- 
lic utility companies, or bonds issued to 
retire a prior debt, or bonds prior thereto, 
or any other bonds or notes of the above- 
named corporations, upon which no de- 
fault in interest exists at the time of 
purchase.” 


Proposal for Joint Investment 
Participation 


I can see no reason why a Pennsylvania 
fiduciary should not be given at least 
the same latitude as insurance companies. 
I would like te go one step further and 
find effective legislation which would per- 
mit fiduciaries to organize a mutual, non- 
profit corporation to invest in the same 
securities as permitted life insurance 
companies for their capital and reserve, 
and to sell investment contracts secured 
by such securities to various corporate 
fiduciaries throughout the State, so as 
to obtain the advantage of a broad diver- 
sification which such policy gives and 
which the life insurance companies now 
have. In part this desire has been 
achieved by Common Trust Fund legis- 
lation, but that legislation is too narrow 
in being restricted to present legals; 
operates on too small a basis; and is 
bound by so many regulations as to 
make it unworkable and too expensive to 
use in Pennsylvania. 


I am not too concerned about the in- 
come tax responsibility of such corpora- 
tion because the interest paid on invest- 
ment contracts should be in the nature 
of a charge against the income of said 
corporation, and therefore, a deduction 
against the gross income before the net 
income is computed, and since the com- 
pany would be mutual in purpose, it may 
be that the income tax liability could be 
largely removed, as I am sure it is in the 
case of mutual life insurance companies. 


That this is not purely theoretical is 
seen in the fact that a corporation has 
been organized in the State of Massachu- 
setts, called “Trust Funds, Inc.” which 
attempts to do this very thing for fidu- 





ciaries in Boston, on a profit basis, how- 
ever*. I would make it a servicing com- 
pany for corporate fiduciaries in Penn- 
sylvania, manned by a Board of Direc- 
tors selected from the personnel of 
Pennsylvania banks. The investment 
and statistical personnel would have to 
be of the best, untrammeled by any out- 
side influence. 


Value of Massachusetts Rule 


The second suggestion as to future 
legislation is perhaps the most desirable 
solution. Massachusetts has had for 
years no fixed schedule of legal invest- 
ments, but rather they have told their 
trustees, corporate and _ individual,— 
“You buy such investments as a prudent 
investor would buy for your trust ac- 
counts and you shall not be held liable 
for loss.” The fiduciaries in Massachu- 


setts have the best record for safe in- 


vestments yielding a proper return, of 
all states. Connecticut in 1939 passed a 
statute permitting the adoption of the 
Massachusetts rule. Such enactment 
would broaden the field of permitted in- 
vestments and put a skilled fiduciary on 
a par with the skilled individual and 
without question would enable the fidu- 
ciary to get the best return for its ben- 
eficiaries that current conditions allow. 
Before any corporate fiduciary could 
attempt to use such rule, however, it 
must have available a distinterested staff 
of statisticians, or investment counsel, 
who will successfully guide the dezi- 
sions of what shall and shall not be 
purchased. Without such experienced 
staff, a corporate fiduciary would prob- 
ably open itself to a series of possible 
surcharges for losses incurred. 


*See September 1939 Trusts and Estates, page 
290. 


Wider Investment Field for Small 
Funds 


Opportunities for investing small trust 
funds or fractions of larger ones have in- 
creased as the result of recent legislation 
in Pennsylvania, it was pointed out by G. 
Fred Berger, treasurer, Norristown-Penn 
Trust Company, Norristown, Pa., in an ad- 
dress before Group VI of the Trust Com- 
pany Section, P.B.A., this month. Mr. 
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MADISON AVE. AT 63rd STREET 


Berger, who is chairman of the Section, 
stated that it is now permissible to invest 
in a savings account up to $1,000 and that 
shares of Federal Savings and Loan Asso- 
ciations have been made legal for trust 


investment. As to the latter, he expressed 
the caution in view of the offering by some 
of these institutions, by implication or di- 
rectly, of deposit service. 

Among the 1939 amendments to the Penn- 
sylvania Fiduciaries Act governing invest- 
ments, which Mr. Berger mentioned, are 
those allowing corporate fiduciaries to in- 
vest in common trust funds, mortgage in- 
vestment funds, split mortgages; allowing 
national banks to make such investments; 
permitting co-fiduciaries to join with cor- 
porate fiduciaries in such investments; clar- 
ifying provisions requiring re-appraisal of 
assets in collective funds and omnibus 
mortgages. 


a 


S. H. Carothers, assistant trust officer of 
the Security Trust Co., Wilmington, Del., 
has been elected vice president of the Trust 
Division, Delaware Bankers Association. 





Capital $3,890,000 
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Surplus $4,584,700 


| IS our hope that our fellow bank and trust men 
who read “Trusts AND Estates” monthly, for cur- 
rent information and guidance in fiduciary work, will 
consider this a reminder that we welcome oppor- 
tunities to be helpful to them whenever they need 
cooperation in this section of the country. 


STATE STREET TRUST COMPANY 


Boston, Massachusetts 


MEMBER FEDERAL RESERVE SYSTEM 
MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 


Pension Fund for Trust Companies 


The Trust Companies Act of Canada was 
amended at the 1939 session of Parliament 
by the addition thereto of the following Sec- 
tion: 


“Pension Funds. 


“81A (1) Every trust company is hereby 
declared to have possessed, since the date of 
its incorporation, in addition to any other 
powers possessed by it, the power to pro- 
vide, either by itself or jointly in associa- 
tion with any loan company, by whatsoever 
authority incorporated, for the creation of a 
staff pension and insurance fund, by by-law 
of the directors submitted to and approved 
of at an annual general meeting of the com- 
pany or at a special general meeting there- 
of, notice of the intention to consider such 
by-law having been in either case given in 
the same manner and at the same time as 
notice of such meeting. 

(2) Notwithstanding the provisions of 
section three of this Act, the provisions of 
subsection one of this section shall apply to 
every trust company, whenever incorpo- 
rated, whose incorporation is subject to the 
legislative jurisdiction of the Parliament of 
Canada.” 


The Loan and Trust Corporations Act of 
Ontario was amended to complement the 
Dominion legislation. The old section pro- 
vided for the establishing of pension funds 
and similar schemes for employees by a loan 
company or a trust company. The amend- 
ment makes it possible to set up joint staff 
pension funds and similar schemes by two 
companies and is made retroactive. 


Trust Division Committee Chairmen 


Roland E. Clark, president of the Trust 
Division, American Bankers Assn., has an- 
nounced the following appointments of 
chairmen of division committees: 


Costs and Charges: Henry A. Thies, vice 
president, Guaranty Trust Company of New 
York; Federal Legislation: Sidney F. Talia- 
ferro, vice president and trust officer, The 
Riggs National Bank, Washington, D. C.; 
Fiduciary Legislation: Louis S. Headley, 
vice president, First Trust Company of St. 
Paul, Minn.; Liability Insurance for Fidu- 
ciaries: Robert G. Stephens, vice president, 
Central Hanover Bank and Trust Com- 
pany, New York; Relations with the Bar: 
Raymond H. Trott, vice president, Rhode 
Island Hospital Trust Company, Provi- 
dence; Relations with Life Underwriters: 
Roy H. Booth, assistant trust officer, The 
National Shawmut Bank of Boston; Taz- 
ation: H. N. Andrews, vice president, Old 
Colony Trust Company, Boston; Trust Ed- 
ucation: James W. Allison, vice president, 
Equitable Trust Company, Wilmington, 
Del.; Trust Information: Gwilym A. Price, 
vice president in charge of trusts, Peoples- 
Pittsburgh Trust Company, Pittsburgh; 
Trust Policies: Frederick A. Carroll, vice 
president and trust officer, The National 
Shawmut Bank of Boston. 


Special Committees: Common Trust 
Funds: Walter Reid Wolf, vice president, 
City Bank Farmers Trust Company, New 
York; Mortgage Trusteeship: R. Gregory 
Page, vice president, Bankers Trust Com- 
pany, New York. 












Vital Features of New Indenture Act 


Excerpts from letter of GEORGE ROBERTS, Esq., counsel to Committee on Mort- 


HE Securities and Exchange Com- 

mission, under the Public Utility 
Holding Company Act of 1935, is now 
requiring that every new indenture of a 
public utility company subject to that 
statute shall conform to the more im- 
portant provisions of the Trust Inden- 
ture Act of 1939. 

Consequently, any institution which is 
considering acting as a trustee under 
such a public utility indenture, should 
take into consideration the provisions of 
the Act, particularly the provisions as 
to conflicts and as to collection of its 
bank loans to the obligor company. The 
Act will undoubtedly have an influence 
upon the provisions of indentures of in- 
dustrial companies even before it be- 
comes legally applicable [on Feb. 3, 1940] 
and upon the terms of railroad inden- 
tures even though they are not subject 
to the provisions of the Act. 

After an indenture has been qualified 
as provided in the Act, the Securities 
and Exchange Commission has no con- 
tinuing power or regulatory control of 
the acts of the trustee under the inden- 
ture. Although the Commission may 
make rules and regulations from time 
to time with respect to periodic reports 
and summaries thereof, the Commission 
will have no powers with respect to the 
enforcement of the provisions of the in- 
denture. 

Existing indentures are not affected 
by the Act but, if additional securities 
are to be issued under such indentures, 
a supplemental indenture will have to be 
executed complying with the Act unless 
an order is made exempting such addi- 
tional securities. It also applies to in- 
dentures, under which securities are to 
be issued in connection with voluntary 
or judicial reorganizations. 


Specified Conflicting Interests 


One of the radical changes which the 
Act will make in ordinary corporate 


practice is in the treatment of conflict- 
ing interests. 


It has been common prac- 





gage Trusteeships of the Trust Division A. B. A., to Chairman R. Gregory Page. 
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tice to ignore potential conflicts of in- 
terest until the trustee was called upon 
to determine on some action, which de- 
termination might be influenced by the 
existence of an actual cr potential con- 
flict of interest. In such case, it was 
the custom for the trustee to resign and 
for a new trustee to be appointed. 

This practice is completely changed by 
the Act, which requires that an institu- 
tion to become a trustee must affirma- 
tively show that it has none of the speci- 
fied conflicts at the time of its appoint- 
ment. If the indenture trustee has or 
shall acquire any conflicting interest as 
defined in the Act, such trustee shall 
within ninety days after ascertaining 
that it has such conflicting interest either 
eliminate such interest or resign. 


Continual Checks 


It is of vital importance, therefore, 
that every institution should institute 
promptly a thorough system of provid- 
ing for the continuing ascertainment of 
the existence or creation of any prohib- 
ited conflict. The system must provide 
for a regular exchange of information 
between the loan department of the in- 
stitution and the trust department be- 
cause the Act provides, for instance, that 
a holding by the institution of a specified 
percentage of certain securities as collat- 
eral for a loan is a conflict if the loan 
is in default, but not otherwise. 

The provisions as to what constitutes 
a conflict are unquestionably arbitrary 
and, in some cases, appear unduly harsh. 
It is, though, undoubtedly preferable 
that the Act has defined the conflicts in 
detail rather than in indefinite phrase- 
ology. 

The debate over the question of 
whether or not an institution, which was 
a trustee, could properly become, in its 
individual capacity, a creditor of the 
obligor was settled by omitting from the 
definition of “material conflicts’ all ref- 
erence to a creditor relationship. In 
lieu thereof, there was inserted a sep- 
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arate section on “preferential collection 
of claims against the obligor.” 


Discretion and Ministry 


In general, except for a substantial 
increase in ministerial duties, it is fair 
to say that the administration of a trust 
under an indenture which complies with 
the Act will not differ markedly from 
the administration under a modern in- 
denture executed prior to the passage of 
the Trust Indenture Act. 

Prior to default, the chief duty of the 
trustee is to examine the certificates, 
opinions and other evidence specified in 
the indenture as conditions precedent to 
action by the trustee and to see that 
such evidence conforms to the require- 
ments of the indenture. 

The Act specifically provides that “the 
indenture trustee may conclusively rely 
as to the truth of the statements and 
the correctness of the opinion expressed 
therein, in the absence of bad faith on 
the part of such trustee, upon certificates 
or opinions conforming to the require- 
ments of the indenture.” It is this 
clause in trust indentures which is the 
fundamental basis of modern corporate 
trust practice. 

The trustee institution, with the aid 
of its independent counsel, should exam- 
ine every new indenture to see that the 
minimum statutory requirements have 
been complied with and that the provi- 
sions for certificates and opinions are 
clear and workable. Corporate trust de- 
partments should consider amplification 
or revision of their records to make cer- 
tain that there will be a continuing check 
as to percentages [required by §314d]. 

In two important respects, the duties 
of a trustee before default have been 
enlarged over present practice. First, 
as to bondholders’ lists and, second,, as 
to periodic reports to bondholders. It is 
hoped that the rules and regulations will 
prescribe simple machinery for the main- 
tenance by the trustee of information 
with respect to the names and addresses 
of bondholders. Much of the information 
transmitted will be furnished to the trus- 
tee by the obligor, but the trustee in- 
stitution should keep in convenient per- 
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manent form a record of all action taken 
by it during each year to facilitate the 
making of the required reports. 


Duties After Default 


The theory of the Act is that, in case 
of default, as specified in the indenture, 
the character of the duties and respon- 
sibilities of the trustee immediately 
changes. Then the trustee acquires 
many discretionary powers. (§315c). 

I believe that this largely conforms to 
the best currerit practice. One impor- 
tant change in current practice, how- 
ever, is that the trustee, except under 
conditions set out in the Act, must give 
notice of default to bondholders. The 


- difference caused by the Act is not in the 


duties of the trustee but is in the excul- 
patory clauses previously current. 

The extent and value of the protection 
has been the subject of much debate. In 
any event, this added liability must be 
faced. The situation has been improved 
by the specific recognition in the Act 
that an indenture may contain provisions 
that prior to default the trustee is only 
responsible for the duties specifically as- 
sumed by the express language of the 
indenture. 

Careful consideration should be given 
to the provisions of the Act as to so- 
called preferential collection of claims 
against the obligor by such institution. 
This is a far more stringent rule than 
the “preference” rule in bankruptcy. The 
exceptions are also highly important. 

The intention obviously is to exclude 
from any operation of the preferential 
collection rule all ordinary commercial 
transactions and all portfolio securities, 
as distinguished from ordinary bank 
loans of a maturity of less than one year. 

It is evident that not only will the 
mechanical work of acting as a trustee 
be greatly increased but certain limita- 
tions will be put upon the free exercise 
of the banking powers of institutions 
acting as trustees and a stricter test of 
liability is imposed for malfeasance or 
nonfeasance by the trustee. It would 
seem reasonable that the compensation 
for acting as trustee should be increased 
substantially. 





Suggested Program for Trust Investments 


a BANK should first survey ... the 

A number of accounts and invest- 
ments it must supervise and then ascer- 
tain... the maximum amount that can 
be spent on this supervision,” stated W. 
Barton Cummings, personal trust officer, 
Chemical Bank and Trust Co., New York, 
N. Y., in an address before the New 
Jersey Mid-Year Banking and Trust 
Conference, in outlining the essentials of 
a program for trust investments. “The 
methods which must be employed in any 
program of trust investment are much 
the same whether the institution is large 
or small.” His outline follows: 


A. Planning 


I. GENERAL INVESTMENT POLICY: 
Ideas should be briefed and reviewed 
monthly. There should be an attempt to 
project figures on business and economic 
trends six months to a year in advance 
to facilitate major shifts in trust hold- 
ings. Policy can be grouped under four 
headings: 

1. Study of economic and business 
reports (to follow trend of interest 
rates and corporate earnings). 

. Study of high and low market range 
of securities (to block out selling 
and buying areas and help avoid 
impulsive action). 

. Setting quality standards (pro- 
vides minimum rating of “satis- 
factory”). 

. Deciding diversification (this in- 
volves maturities, field of invest- 
ment, size of commitments, geo- 
graphical distribution and stocks or 
bonds). 

II. PROGRAM FOR EACH TRUST: 
Unfortunately the trust department can- 
not adopt in toto the general policy first 
outlined; on the contrary, each trust 
must be considered separately as to: 

1. Study of income requirements (to 
determine what modifications can 
be made in investments producing 
range of income commensurate with 
needs of beneficiary). 

. Analysis of investment powers (to 
indicate type of issues eligible for 


purchase and prevent untimely sale 
of dynamic securities). 

. Setting a goal (for income and de- 
termining levels for sale of unsuit- 
able investments and reinvestment 
in types most desirable). 

4. Yearly check-up (to review results 
of program). 
5. Trust termination problems. 


B. Operations 


COMMITTEE REVIEW DATA: Turn- 
ing to a method of putting these plans 
into operation, refer to Regulation “F” 
under which the Directors of the bank 
are responsible for the investment of 
trust funds; are permitted to delegate 
to a trust investment committee the prob- 
lem of designing, supervising, and oper- 
ating a program which can be reviewed 
by the Directors. Use of weekly commit- 
tee folder improves investment methods. 
III. METHOD OF TRUST ANALYSIS: 
1. Complete background sheet (to 
show history of account, invest- 
ment powers, administrative high- 
lights, original value and any spe- 

cial problems). 

. Detailed asset sheet (shows number 
of bonds or shares of stock, rating, 
market, yield, call price). 

. Special analysis of real estate and 
mortgage assets. 

. Complete summary (of total value 
and income by fields and classes of 
investment, original cost vs. current 
value, rate of return on original 
cost). 

. Sale of weak securities to improve 
quality and diversification. 

. Other uses of asset sheet (provides 
quick reference for officer discuss- 
ing immediate change in holdings 
by phone or otherwise, and for re- 
view of the investment attention 
given a particular trust.) 

IV. LIST OF APPROVED INVEST- 
MENTS: Affords excellent means of 
simplifying mechanics of investing, be- 
cause once approved by Directors, it .al- 
lows administrative officer to make ad- 
vantageous purchases at a moment’s no- 
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WE SERVE AS-— 
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TRANSFER AGENT 


and act as financial secretary or agent for individuals 
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Bank 


40 WATER STREET « BOSTON 


Member Federal Deposit Insurance Corporation 


tice. Taking each field from viewpoint 
of size, stability and general desirability, 
we have: 


1. U. S. Governments (first mortgage 
on U. 8S. wealth) 

2. Municipals (second mortgage on 
U. S. wealth) 

3. Public utility operating companies 
(strong despite rate reductions and 
competition) 

. Industrial—essential to country 
(Divided between: Producers, Con- 
sumers and Miscellaneous) 

. Bank and Insurance (long dividend 
record noted) 

7. Foreign (experience largely unsat- 
isfactory) 

8. Real estate (large field but difficult 
to acquire and service). 

V. INVESTING CASH BALANCES: 

1. Weekly study of approved lists for 
price bargains (to make sure that 
investments are made at advanta- 

- geous price levels) 

2. Investments must always fit trust 
program (study general investment 


policy, individual trust program and 
asset sheet) 

. Weekly ratification of recommenda- 
tions for investment (for invest- 
ment of cash balances, etc.). 


VI. REVIEW OF TRUST INVEST- 
MENTS: Clearly outline the distinction 
between securities which can withstand 
buffeting of depression, and those which 
merely appear to have that degree of 
stability, through 
1. Yearly review of field of investment 
for favorable or unfavorable 
trends) 

. Company review with 3-year com- 
parative figures (for change in pro- 
tection of assets or lowering of 
earnings) 

. Study of individual issue (to de- 
velop method of rating) 

. Current information on earnings 
(to determine current trend) 

. Constant study of securities (limit- 
ed number of different securities 
justified by time released to inten- 
sify study of preferred securities). 





Developing Trust New Business 


Letters as Trust Department Ambassadors 


NE of the best tests of good public 

relations as applied to trust service 
is the ability to put over a story in lan- 
guage readily intelligible to the layman, 
whether in personal contacts or corres- 
pondence. 

In letter writing, terms generally em- 
ployed by attorneys in the drafting of 
legal documents are apt to be used which 
are not always understandable to pros- 
pective clients. 

There are two extremes in letter writ- 
ing; one is response to an inquiry, made 
in summary fashion, the other is reply 
made conscientiously, perhaps, but in an 
over-technical manner. These two types 
might easily find their way into the 
wastebasket. Thus, it might be well to 
examine a few “wastebaskets.” 

How many letters can be found that 
have been disregarded by bank officials 
because they were considered to be the 
work of an unsophisticated or habitual 
complainer, or how many replies have 
been discarded because they did not re- 
spond on the correspondent’s home 
ground? The wastebasket thus becomes 
an arch enemy of bank public relations. 

Letters can become ambassadors of 
good-will, if painstaking effort is made 
to cover all the points raised by the ob- 
jector in simple language. 

Recently, the Fort Wayne National 
Bank, Fort Wayne, Indiana, received a 
letter from an outstanding physician and 
surgeon in that community, in response 
to trust advertising literature sent out 
by the bank, which typifies the consid- 
eration due any responsible correspon- 
dent. 

The entire contents of the doctor’s let- 
ter, while not constructive, disclose some 
perhaps too common misunderstandings. 
He concludes with the statement that 
corporate trusteeship is a danger to so- 
ciety and he will continue to so state to 
anyone seeking his opinion. 
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C. W. Dannenfelser, trust officer of the 
bank, took the trouble to reply—not only 
in detail, but in a forthright manner 
which brought the play into the oppon- 
ent’s territory. Excerpts from Mrs. 
Dannenfelser’s letter follow: 


peat De. : 


Your frankness in giving me an expres- 
sion of your opinion concerning our Trust 
Department is really appreciated. You 
have been open and above board, and I feel 
grateful for the opportunity of replying 
to your comments. 


I believe your convictions are based . 
largely upon a misunderstanding of the pri- 
mary purpose of trusts, and of the restric- 
tions which surround corporate and indivi- 
dual fiduciaries. Possibly your resentment 
is not so much against Trust Department 
policies as against trusts in general. We 
who operate Trust Departments are con- 
scientiously endeavoring to perform a need- 
ed service for our fellow men. 


You have gained the impression that 
Trust Department services are usually cost- 
ly, and that we “make frequent and high at- 
torney fees, Court charges, etc.” Attorney 
fees are necessarily incurred in connection 
with any estate or trust whether a bank or 
an individual is handling the account. We 
do not control these fees, but in many in- 
stances they are less than the amount that 
would be charged if an individual fiduciary 
were acting, because we can and do relieve 
the attorney of many of the details, which 
the individual, owing to his lack of expe- 
rience and knowledge, would be unable to 
do. 


The mere fact that some persons may 
have complained of high attorney fees does 
not prove that these fees were excessive. 
I have frequently heard the same opinion 
expressed as to fees charged by physicians 
and other professional men, but I have 
mostly taken such complaints with several 
grains of salt. If the wishes and opinions 
of the client or customer were permitted to 
regulate prices, there probably would not be 
a single service or commodity that could be 
sold for its customary price. 
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As to Court charges, these are definitely 
fixed by Law, and must be paid by. indivi- 
dual fiduciaries as well as by corporate fidu- 
ciaries, and in exactly identical amounts. 


The various kinds of taxes, Federal and 
State, must also be included among the costs 
to be paid by individual and corporate fidu- 
ciaries alike, and generally make up the 
largest single item of expense to the es- 
tate.*** We may have worked six months 
to effect just reductions, without charging 
anything additional for our efforts. 


Concerning the fees charged by Trust De- 
partments, I believe it is sufficient to point 
out that our fees are substantially similar 
to the fees charged elsewhere, and that of 
all the Trust Departments now in operation 
in the United States, only about 13% are 
said to be operating at a profit.*** Since 
fees are charged on the basis of income 
produced by the trust, the general reduc- 
tion in the return from investments has au- 
tomatically reduced the amount of our fees. 
At the same time our costs have increased, 
since new forms of taxation and legislation 
have added to our expense of handling these 
accounts. 


Your second contention is that “Trust 
Companies are interested in no respect to 
returns, their only interest is in seeing that 


money is invested in something so safe that 
it is no bother to them,” and you further 
say that “unless you give the public to un- 
derstand that the trust can be so ‘drawn 
that investments can be made to give a rea- 
sonable return and you can reduce costs, I 
feel that you are beguiling the public, etc.” 


Trusts are primarily created not for the 
augmentation of wealth, but rather for the 
conservation of wealth, and any departure 
from this basic plan will very likely result 
in tragedy for the beneficiaries and disaster 
for the trustees. We cannot undertake to 
educate the public in the Laws governing 
trusts, but we thought it was generally un- 
derstood that a trust can be so drawn as to 
permit the trustee to exercise unlimited dis- 
cretion in the selection of investments. 


Nevertheless, nearly all persons who cre- 
ate trusts restrict the trustee to the pur- 
chase of Government or Municipal bonds, 
or to investments authorized by Indiana 
Laws. In either case the income return is 
necessarily low, since none but the highest 
grade bonds may be bought by the Trustee, 
and the Trustee, whether bank or indivi- 
dual, has no choice in the matter, but must 
stay within the limits prescribed by the 
trustor. 
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In the comparatively few instances where 
the trustee is permitted to exercise its judg- 
ment in the investment of funds, we can 
and do obtain a higher return of income, 
still bearing in mind that the primary pur- 
pose of a trust is conservation of principal, 
and that speculation cannot be tolerated. 
About ten years ago, when standard invest- 
ments yielded from 4% to 6%, no financially 
sane person would have considered a 7% or 
8% investment as anything but pure specu- 
lation, but today, when the standard yield 
has dropped to a level of from 2%% to 
3%%, many persons are still trying to get 
4% or 5%, and expect the investment to be 
absolutely sound. 


I wish I could permit you to examine the 
records in our Trust Department; I am cer- 
tain that you could then no longer believe 
that our chief concern is to invest without 
bother to us. You would find that we have 
made many investments which yield a re- 
turn that is highly satisfactory under exist- 
ing economic conditions. Since our earn- 
ings are almost always a percentage of the 
income earned by a trust, it follows that 
our natural desire would be to make each 
trust produce the maximum, consistent with 
safety.* 


You have said “I feel very strongly that 
you have no right to secure this business 
unless you let the public know exactly what 
sort of investments you will make and what 
returns can be expected, the cost to the es- 
tate, etc.” If the trustor desires the trust 
to earn a larger return than is provided by 
Government and Municipal bonds, it lies en- 
tirely within his power to grant us broad 
discretionary powers in the making of in- 
vestments; the choice is his. Obviously we 
cannot, nor can anyone, state in advance 
what sort of investments we will make un- 
der discretionary powers, nor what the re- 
turn will be. If you are correct in saying 
that we have no right to this business un- 
less we do make such predictions, then I am 
constrained to reply that no physician or 
surgeon has the right to take a case unless 
he can guarantee a cure. 


I am glad to have been given a 
summary of your opinions and the oppor- 
tunity of presenting our side of the story. 
If I have not yet convinced you of our sin- 
cerity, I shall welcome a further opportun- 
ity to discuss the matter with you in person. 

Very truly yours, 
[signed] C. W. Dannenfelser 


*At this point the writer outlined the invest- 
ment and review procedure. 





Brewer Heads Washington Fiduciaries 

Walter J. Brewer, trust officer of the 
Seattle-First National Bank, has been elect- 
ed president of the Washington State Fidu- 
ciaries Association. W. G. Bieri, of the 
Old National Bank & Union Trust Co. of 
Spokane, has been elected vice president 
and Royal A. Sawyer, of the National Bank 
of Commerce in Seattle, secretary. 

Trust officers from all over the State as- 
sembled in Seattle for their business session 
and election September 27. 


Mr. Brewer announced the appointment 
of the following committee chairmen: 
Executive Committee 

Alfred V. Godsave, V. P. & Trust Officer, 

The Pacific National Bank, Seattle. 
Advertising and Solicitation 
George H. Fisher, Asst. Mgr. & Tr. Of- 
ficer, Bank of California, N. A., Ta- 
coma. 
Ethics 
Robert W. Sprague, V. P. & Trust Officer, 
National Bank of Commerce, Seattle. 
Fees 
Conner Malott, V. P., Spokane & Eastern 
Br., Seattle-First National Bk., Spo- 
kane. 
Forms and Agreements 
Victor R. Graves, V. P. & Trust Officer, 
Peoples Nat’l Bank of Wash., Seattle. 
Relations with the Bar 
Charles R. Mitchell, Tr. Officer, Coffman- 
Dobson Br., Nat’l Bank of Wash., 
Chehalis. 
Legislative Committee 
Alfred V. Godsave, V. P. & Trust Officer, 
Pacific National Bank of Seattle. 
Legislative Sub-Committees 

Committee for Revision of Trust Invest- 

ment Law: 

Campbell Kelleher, V. P. & Trust Offi- 
cer, Seattle-First National Bank. 

Committee for Revision of Inheritance 

Tax Law: 

Henry H. Judson, Vice Pres. & Trust 
Officer, Seattle Trust & Savings Bank. 


It was decided at the meeting that the 
trust investment law and inheritance tax 
law should be amended, if possible, at the 
1941 legislative session, and in making the 
committee appointments the new officers 
emphasized the importance of beginning 
work on these amendments immediately. It 
is also contemplated that as operation of 
the new trust indenture act becomes better 
known, consideration will be given to re- 
vision of the fee schedule for corporate 
trusts. 


a 


a 





Some of the Largest Estates Administered in the 
State of Virginia are handled by this Company 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 


Philadelphia Corporate Fiduciaries 
Association 

The Corporate Fiduciaries Association of 
Philadelphia, Pa., announces the formation 
of four committees for the study of active 
branches of fiduciary work: Committee on 
Co-operation With Life Insurance Under- 
writers, Committee on Co-operation With 
the Bar, Committee on Revision of Corpor- 
ate Trust Fees and Committee on Legisla- 
tion. Chairmen of these committees are 
respectively, Percy C. Madeira, Jr., vice 
president, Land Title Bank and Trust Co., 
Gilbert L. Bishop, Jr., vice president, Gir- 
ard Trust Co., George H. Stuart, 3rd, vice 
president, Girard Trust Co., and George E. 
Lloyd, trust officer, Pennsylvania Co. for 
Insurances on Lives & Granting Annuities. 
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Sale of United States Savings Bonds, in 
maturity value, has passed the $3,000,000,- 
000 mark, according to announcement of the 
Treasury Department. Purchase price re- 
presented is $2,258,019,825. and more than 
three-fourths were purchased by individuals. 





“It has been my opinion, that he who receives an estate from his ancestors is under 
some kind of obligation to transmit the same to their posterity.”—Benjamin Franklin. 


Richard Halliburton 
Author—Adventurer 


The will of Richard Halliburton—modern 
Ulysses of the sea, mountain and jungle— 
who, at the age of 39, was declared legally 
dead after being lost at sea while attempt- 
ing to cross the Pacific in a Chinese junk, 
was probated in October. He named the 
First National Bank of Memphis, Tenn., as 
his sole executor and trustee. 

Mr. Halliburton’s adventures are perhaps 
best dramatized in his books “The Royal 
Road to Romance” and “The Glorious Ad- 
venture.” 

Imprisoned for escapades and bankruptcy 
at the fortress of Gibraltar, a lucky turn at 
Monte Carlo enabled him to sail on to Egypt 
and India. On the way to Bangkok, he 
broke through the untracked jungles of the 
Malay Peninsula, reaching Hong Kong as a 
stowaway. 

In 1925, Halliburton swam the Hellespont 
from Asia to Europe, later through the Pan- 
ama Canal from Atlantic to Pacific and fin- 
ally the Sea of Galilee. In 1935 he retraced, 
on elephant back, the famous march of Han- 
nibal through the Alps. Most of his estate, 
estimated at over $100,000 (including insur- 
ance and future book royalties), is left in 
trust for his parents for life and then to 
Princeton University for a geological li- 
brary. 


Frank O’Connor 
Senator—Candy King 


Frank O’Connor, Canadian Senator and 
founder of the Laura Secord chain in Can- 
ada and the Fanny Farmer Shops in the 
United States, designated the National Trust 
Co., Ltd., Toronto, Ont., as executor of his 
estate recently appraised at $6,500,000. 
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With little more than a recipe for making 
chocolate when he opened his first store, 
branches of his firm soon spread over Can- 
ada. In 1921, he opened his first United 
States store in Rochester, N. Y., under the 
name of “Fanny Farmer Shops,” now a 
coast-to-coast institution. When he sold 
his shares in the Canadian and United States 
companies, he was rated a multi-millionaire. 

He was appointed to the Canadian Sen- 
ate in 1935 where he served until his death. 


Harvey V. Deuell 
Newspaper Editor 

Harvey V. Deuell, managing editor of the 
New York Daily News and former editor 
of Liberty Magazine, named the National 
City Bank, New York, N. Y., co-executor in 
his will. 

Mr. Deuell began his newspaper career 
with the Denver (Colo.) Republican, by 
pretending he was an experienced newspaper 
man. Within a week, the city editor dis- 
covered he was not, and cut his salary to 
$9.40 a week. At the time of his death Mr. 
Deuell was one of this country’s best known 
newspaper executives and one of its most 
highly paid. 

An expert in the art of picture make-up, 
Mr. Deuell is credited in newspaper circles, 
with having pioneered in the development 
of photography for news reporting. As a 
hobby he maintained his own laboratory for 
radio research at Cornwall-On-Hudson. 


Dr. James H. Borrell 
_ Urologist 
Dr. James H. Borrell, president-elect of 
the Medical Society of the State of New 
York and nationally famed urologist, named 
the Marine Trust Co., Buffalo, N. Y., co- 
executor and Liberty Bank of Buffalo, sole 





trustee, in his will, filed recently for pro- 
bate. 

Author of several articles in medical jour- 
nals, he was elected a fellow of the Ameri- 
can College of Surgery and a life licentiate 
of the American Board of Urology. 

Dr. Borrell was a survivor of the ill-fated 
steamship Morro Castle, which burned off 
the New Jersey coast in 1934. 


Robert W. Bonynge 
Lawyer-Congressman 


Robert W. Bonynge, former Congressman 
and a lawyer for fifty-four years, named the 
Chemical Bank and Trust Co., New York, 
N. Y. co-executor and the New York Com- 
munity Trust residuary legatee of his estate. 


Mr. Bonynge served the United States for 
fifteen years as attorney before the German- 
American Mixed Claims Commission, having 
been appointed by the late President Hard- 
ing in 1923, devoting most of his time to un- 
raveling the mysteries of the Black Tom 
and Kingsland explosions. 

Mr. Bonynge was chief counsel for the 
New York State Industrial Commission 
from 1916 to 1918 and in 1925 served under 
appointment by President Coolidge, as 
American agent before the Tripartite 
Claims Commission. 


He was president of the Republican Club 
from 1917 to 1919 and a member of the 
American and New York State Bar Asso- 
ciation and the Association of the Bar of 
the City of New York. 


William T. Adams 
Manufacturer 


William T. Adams, president and treas- 
urer of Adams Bros. Manufacturing Co., 
Adams, Mass., named the Agricultural Na- 
tional Bank, Pittsfield, Mass., sole executor 
and trustee in his will disposing of an es- 
tate of over $1,000,000. 

The Adams family have resided in the 
town which bears their name for a century 
and engaged in the manufacture of cotton 
yarn. 

In addition to trusts for members of the 
family, Mr. Adams provided trust funds of 
$200,000 each for two churches and a hos- 
pital, and residuary trusts for the Adams 
Free Library and for education of deserv- 
ing boys and girls. 


Charles D. Rice 
Machine Co. Official 


Charles D. Rice, vice president of the 
Underwood-Elliott-Fisher Co., and director 
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of the Phoenix State Bank and Trust Co., 
Hartford, Conn., in his will named the trust 
company as executor and trustee of his es- 
tate. 

Mr. Rice had been associated with type- 
writer manufacturing since 1884, when he 
joined the Caligraph Co., makers of one of 
America’s earliest machines. In 1907 he be- 
came manager of the Underwood company, 
a position he held for thirty years. 

Mr. Rice was also a director of the Me- 
chanics Savings Bank, Atlantic Screw Co., 
Colt’s Patent Fire Arms Manufacturing Co. 
and the Lincoln Life Insurance Co. 


George Luft 
Cosmetic Manufacturer 


George W. Luft, president of the com- 
pany which bears his name and of the In- 
ternational Cosmetic Company, named City 
Bank Farmers Trust Co., New York, N. Y., 
sole executor of his will. 

Mr. Luft, graduate of the College of. 
Pharmacy in Philadelphia, engaged in the 
drug business in Utah until coming to New 
York in 1904 to help establish the American 
Drug Syndicate, performing pioneering 
work in drug store and chain merchandising. 

In 1921 he formed his own companies, 
best known as makers of “Tangee” cosme- 
tics. 

A leader in civic and philanthropic af- 
fairs, he was director of the Queensboro 
Chamber of Commerce, and general chair- 
man of the Queens Welfare Committee’s 
campaign. 


James J. Haverty 
Art Patron 


James J. Haverty, board chairman and 
founder of Haverty Furniture Companies, 
Inc., which has branches in 17 Southern 
cities, named the First National Bank, At- 
lanta, Ga., co-executor and co-trustee in his 
will. 

Widely known as a religious leader and 
art patron, Mr. Haverty served as chairman 
of the Atlanta Art Commission and of the 
board of trustees of the High Museum of 
Art, vice president of the Catholic Laymen’s 
Association of Georgia and trustee of St. 
Joseph’s Male Orphanage. He was desig- 
nated by Pope Pius XI as Knight of the Or- 
der of St. Gregory. 


Trust for Incapacitated Lawyers 


The Denver Bar Association (Colo.) is to 
receive a substantial income from a trust 
fund for the benefit of incapacitated law- 
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yers, by virtue of the generous testamentary 
bequest of the late Mrs. Anna Rankin Wat- 
erman. Under the terms of her will, re- 
cently probated, Mrs. Waterman left an es- 
tate of approximately $400,000 in trust with 
The Riggs National Bank of Washington, 
D. C., directing “my said Executor and Trus- 
tee to pay over annually, or at more fre- 
quent intervals at its election, to the Den- 
ver Bar Association, in perpetuity, the in- 
come, if any, accruing from said residue of 
my estate, with my direction and earnest 
request that said Association, through its 
proper officers, shall use such funds when 
received, at its discretion, for the sole and 
only purpose of relieving the financial neces- 
sities, assuaging the hardships and lighten- 
ing the financial burdens of aged, infirm or 
otherwise incapacitated members of the 
Colorado Bar, in good repute and standing, 
and who shall have practiced law in Colo- 
rado for a period of at least ten years prior 
to being a recipient of any of the benefits 
of this provision.” 

Mrs. Waterman was the widow of the 
late Charles W. Waterman, United States 
Senator from Colorado in 1927 to 1933. Dur- 
ing their lives, Mr. Elroy N. Clark, a dis- 
tinguished member of the Denver Bar and 
their friend and counsellor, had urged the 
real and lasting service that could be per- 
formed by establishment of such a trust, a 
worthy field of charity which to his knowl- 
edge had received almost no attention else- 
where. 


To overcome any legal obstacle with re- 
spect to acceptance of the gift by the As- 
sociation, the will provided that, if such in- 
capacity existed at the time of probate, it 
should be proper for the Association to 
qualify itself; or if this were not possible, 
the executor and trustee was empowered to 
pay the income to such association or or- 
ganization in Colorado as it should regard 
as capable of effectuating the purposes of 
the trust. However, the Bar Association 
being a corporate entity with appropriate 
powers, no such legal impediment exists, and 
the funds will in all probability be dis- 
tributed through its board of trustees. 

a 
Dr. Henry S. Pritchett 
Distinguished Educator 

Dr. Henry Smith Pritchett, distinguished 
American educator, named his wife, Eva 
McAllister Pritchett, executrix and his son 
Leonard W. Pritchett, trustee, in his will 
probated recently. The County National 
Bank and Trust Co., Santa Barbara, Cal., is 
named alternate executor and/or trustee. 
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Dr. Pritchett was president of Massachu- 
setts Institute of Technology from 1900 to 
1906 and president of the Carnegie Founda- 
tion for the Advancement of Teaching from 
its founding in 1906 to 1930. He was also 
a trustee of the Carnegie Institute of Wash- 
ington and the Carnegie Endowment for In- 
ternational Peace. 


During his tenure, Dr. Pritchett estab- 
lished Mr. Carnegie’s plan for aiding col- 
leges by assuring teachers of greater eco- 
nomic freedom through pensions on a sound 
actuarial basis. Dr. Pritchett warned in 
1936 that old-age pension laws should be en- 
acted cautiously lest they create pressure 
groups which would raid the Treasury. The 
Townsend Plan he criticized as the “most 
hopeless and most alluring” of all. 


John W. Van Dyke 
Oil Field Pioneer 


John Wesley Van Dyke, chairman of the 
board of Atlantic Refining Co., in his will 
filed for probate in Philadelphia, designated 
Robert H. Colley and Robert C. Tuttle, ex- 
ecutors. 


Mr. Van Dyke began work in the oil fields 
as a pumper and rose to be one of the dom- 
inating figures in the American oil indus- 
try. 


He was president of nine oil and pipeline 
companies as well as a director of both the 
First National Bank and the First Trust 
Company, of Philadelphia. 


In 1937 the world’s largest welded ship 
and the first American-built turbo-electric 
tanker was christened the J. W. Van Dyke, 
in his honor. 


Frederick W. Scott 
Broker—Philanthropist 


Frederick W. Scott, Richmond financier 
and widely known in banking circles in the 
East and South, named as executor of his 
will his sons, Buford, and Frederick W. 
Scott, Jr. 


Mr. Scott was head of the brokerage firm 
of Scott and Stringfellow, a member of the 
New York Stock Exchange and director of 
several of the country’s largest corporations. 
For several years, he was a director of the 
old Merchants National Bank, which was 
founded by his father and grandfather, the 
late Thomas Branch. 


Although not an alumnus, he gave the 
University of Virginia its $300,000 stadium 
at Charlottesville and in 1930, was elected 
rector of the university. 





Personnel Changes in Trust Institutions 


CALIFORNIA 


Los Angeles—JESSE W. TAPP, formerly 
agricultural economist for Bank of America 
National Trust and Savings Assn., has been 
appointed vice president. Prior to coming 
with the bank, Mr. Tapp was president 
of the Federal Surplus Commodities Corp., 
a director of Commodity Credit Corp. and 
Federal Crop Insurance Corp., and assistant 
administrator of the A.A.A. 


Los Angeles—ROBERT H. BOLMAN has 
been advanced from assistant secretary to 
assistant vice president of the Union Bank 
and Trust Company. Mr. Bolman will con- 
tinue to supervise correspondent bank bus- 
iness and will direct public relations in 
both the banking and trust departments. 


GEORGIA 


Atlanta—LAWRENCE lL. GELLER- 
STEDT has been elected executive vice 
president of the Citizens and Southern Na- 
tional Bank, to succeed H. Lane Young, 
whose elevation to the presidency was pre- 
viously reported. 


IOWA 


Sioux City—A. G. SAM has been ap- 
pointed vice president and director of the 
First National Bank. Mr. Sam was form- 
erly president of the Live Stock National 
Bank. 


KENTUCKY 


Henderson—HENRY LEE COOPER has 
been elected president of the Ohio Valley 
Trust Company, to succeed John C. Wor- 
sham, who died recently. 


LOUISIANA 


Shreveport—LONA B. JENNINGS was 
elected vice president of the First National 
Bank. Mr. Jennings comes to Shreveport 
from St. Louis where he was assistant 
vice president of the Tower Grove Bank 
and Trust Company. 


MAINE 


Portland—LINWOOD E. ASHTON, who 
entered the employ of Portland National 
Bank in 1907 as a messenger, has been ad- 
vanced from vice president and cashier to 
president. He succeeds Samuel L. Allen, 
who resigned. 
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MISSOURI 


Center—MISS ALBERTA BROWN has 
been elected assistant trust officer and a 
director of the Midland National Bank. 


St. Louis—RAYMOND F. McNALLY has 
been elected vice president of Mercantile- 
Commerce Bank and Trust Company. Long 
an outstanding figure in St. Louis banking 
circles, Mr. McNally has served as vice 
president of both the Mississippi Valley 
Trust Company and the former National 
Bank of Commerce. He remained with the 
latter institution until 1927, when he re- 
signed to become a partner in the Chicago 
brokerage firm of A. O. Slaughter & Co. 
He has served as president of the Reserve 
City Bankers Association and the Missouri 
Bankers Association and as a member of 
the Executive Council of the American * 
Bankers Association. 


NEW YORK 


Brooklyn—THOMAS F. DALTON has 
been promoted to assistant trust officer of 
the Lafayette National Bank. 


New York—EPHRAIM L. BRICK- 
HOUSE has been elected vice president of 
the Guaranty Trust Company. Other pro- 
motions announced were LEO B. BICHER 
and HARRY W. KNUDSEN, from assist- 
ant secretaries to assistant vice presidents 
and Edmund C. O’Brien to assistant secre- 
tary. 


New York—A. V. HAVENS, formerly 
assistant cashier of the National City Bank, 
has been advanced to assistant vice pres- 
ident. 


New York—EDWARD J. BLOCK has 
been appointed vice president of the Sterling 
National Bank and Trust Company. 


Port Jervis—JOHN O. BLINN, JR., has 
been elected vice president. of the First 
National Bank. Mr. Blinn was formerly 
vice president of the County Trust Com- 
pany of White Plains, N. Y. 


NORTH CAROLINA 


Concord—DR. T. N. SPENCER, former- 
ly executive vice president of the Citizens 
Bank and Trust Company, has been elected 
president, to succeed the late Joseph F. Can- 
non. 
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Hendersonville—-BOYD B. MASSAGEE 
has been elected vice president and cashier 
of the State Trust Company. F. V. HUN- 
TER was also promoted to vice president 
and J. R. WILLIAMS, assistant cashier. 


OREGON 


Portland—CHARLES F. ADAMS, JR., 
has been made assistant trust officer of the 
Portland Trust and Savings Bank. Mr. 
Adams was formerly associated with the 
First National Bank of Portland. 


PENNSYLVANIA 


Philadelphia—RALPH D. WITHING- 
TON has been made a vice president of 
the Philadelphia National Bank. Mr. 
Withington joined the bank in 1911, and 
served in various departments until his ap- 
pointment in 1929, as assistant cashier. 

Philadelphia—L. P. SKIDMORE, former- 
ly associated with Halsey, Stuart & Co., 
has been appointed treasurer of the Real 
Estate Trust Company. 


WEST VIRGINIA 


Wheeling — JOHN C. McCONNELL, 
formerly executive vice president of the 
National Bank of West Virginia, has been 
made president of that institution. Prior 
to joining the bank in 1938, Mr. McConnell 
was special assistant to the Attorney Gen- 
eral of Ohio, and before that, was in charge 
of liquidation of the trust department of 
the Union Trust Company of Cleveland. 


WISCONSIN 
Milwaukee—REX REEDER has been 


elected vice president of the Marine Na- 
tional Exchange Bank. 


CANADA 


Montreal—HUNTLEY R. DRUMMOND 
has been elevated to the presidency of Roy- 
al Trust Company. ROBERT P. JELLETT, 
general manager, has been elected also 
vice president, director and member of the 
executive committee. 





Trust Institution Briefs 


Waterloo, Iowa—According to announce- 
ment made recently by the Board of Gover- 
nors of the Federal Reserve System, the 
National Bank of Waterloo has been grant- 
ed full trust powers. 


Cape Girardeau, Mo.—Fiduciary powers 
have been granted to the First National 
Bank of Cape Girardeau. 
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New York, N. Y.—The First National 
Bank has fewer depositors than stockhold- 
ers because it handles only large accounts. 
As of September 30, 1939, there were ap- 
proximately 1500 accounts with deposits 
totaling $620,818,857. Of its 5300 stock- 
holders, about 1750 own only one share 
each. 

Another New York City bank following 
a selective policy in accepting accounts, is 
The Continental Bank and Trust Co., which 
has 3500 depositors compared with 6000 
shareholders, of which 5700 own 200 shares 
or less. 


Yonkers, N. Y.—Announcement is made 
of plans for reorganizing and recapitalizing 
The Yonkers National Bank and Trust 
Company by means of a loan from 
F.D.I.C., and purchase of $700,000 prefer- 
red stock by the R.F.C. All deposits of the 
present institution will be assumed by a 
new bank to be known as Yonkers National 
Bank and Trust Company, the new name 
differing through dropping of “the” from 
the title. 

Reorganization was made necessary by 
depreciation in value of real estate and 
mortgage loans, most of which were made 
prior to reopening of the bank in 1933. 
Stagnation of the real estate market, cou- 
pled with a steady increase in deposits, 
made it advisable to obtain additional cap- 
ital. 





Lathrop Heads I. B. A. Group 


A. L. Lathrop, vice president of the Union 
Bank and Trust Co., Los Angeles, Cal., has 
been elected chairman of the Independent 
Bankers Association of the Twelfth Federal 
Reserve District. He succeeds Reno Odlin, 
president of the Puget Sound National 
Bank, Tacoma, Wash. 


Se 
Mayer Joins Prentice-Hall 


Walter A. Mayer, better known as “Walt” 
to a host of friends in the trust field, where 
he has done outstanding work in trust 
promotion and development counsel as vice 
president of Kennedy-Sinclaire, Inc., of 
New York, has joined Prentice-Hall, Inc., 
as assistant vice president with headquar- 
ters at 70 5th Avenue, New York. Mr. 
Mayer has made some of the most illum- 
inating surveys on the markets for fiduci- 
ary services in many Eastern cities, and 
brings to his new connection a rich exper- 
ience in trust public relations. 





Civic Notes 


Birmingham, Ala.—A. Key Foster, as- 
sistant vice president and assistant trust 
officer, Birmingham Trust and Savings 
Company, has been elected vice president 
of the Kiwanis Club, to take office Jan- 
uary 1. 

Grand Rapids, Mich.—Howard C. Law- 
rence, executive vice president of the Mich- 
igan Trust Co., and chairman of the Grand 
Rapids Community Chest Drive, is the first 
chairman there since 196, to wear the 
“100% of quota” button. Through his ef- 
forts, Grand Rapids swept past its quota 
for the first time in 13 years. 

Rochester, N. Y.—Raymond N. Ball, presi- 
dent of the Lincoln-Alliance Bank and Trust 
Co., was the guest of honor recently at a 
breakfast signalizing the 10th anniversary 
of his presidency of the bank. On assum- 
ing his duties October 21, 1929, Mr. Ball 
was presented with a floral tribute in the 
shape of a cradle, inscribed “to the baby 
bank president.” He was then 38 years of 
age. Prior to joining the bank Mr. Ball 
was treasurer of the University of Roches- 
ter. 

Cincinnati, Ohio—William A. Stark, vice 
president and trust officer of the Fifth 
Third Union Trust Company, has been 
elected to the executive committee of the 
Cincinnait Area Council, Boy Scouts of 
America. 

Tulsa, Okla.—Roy M. Huff, trust officer 
of the First National Bank and Trust Co., 
spoke recently at the first fall meeting of 
the Tulsa Law Club. His subject was: “Rem- 
iniscences of a Country Lawyer.” 
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Nashville, Tenn.—Granville B. Bourne, 
assistant vice president, Nashville Trust Co., 
has instituted a series of radio programs 
on life insurance. Life underwriters sent 
out 100,000 announcements in advertising 
this series. 


—$_$__9—————____— 
Obituaries 


Miller Crane Earl 


Miller Crane Earl, formerly trust officer 
of the National State Bank, Elizabeth, N. 
J., died on Oct. 7, at the age of 75. Al- 
though retired in 1933, he continued to 
serve the bank in an advisory capacity until 
his death, thereby lengthening his period of 
service to nearly 54 years. 


John Child Vedder 


John Child Vedder, formerly vice pres- 
ident of the Bank of New York, died Oct. 
12, in his 69th year. Mr. Vedder retired 
in 1937. He was a member of the Union. 
League Club, the Bedford Golf and Tennis 
Club and the Shriners. While a resident 
of Rutherford, N. J., he served as town 
commissioner and on various public boards. 


Thomas R. Dwyer 


Thomas R. Dwyer, executive vice pres- 
ident and director of the Liberty Bank of 
Buffalo, N. Y., died on October 20, in his 
47th year, after a short illness. Mr. 
Dwyer came to Buffalo from Rochester, 
where he was president of the First Na- 
tional Bank and Trust Co. prior to its 
merger with the Lincoln-Alliance Bank. 


This dramatic, actionized War Map, conceived by the Equitable Trust Co., of Baltimore, Md., is a timely 


new feature of the bank’s Public Relations Campaign. 
electric bulbs—white, for neutral countries—flashing red, for nations at war. 


Capitals of all European nations are indicated by 
Day-to-day interest has 


proven this to be an exceptionally effective means of bringing the bank’s name to the public’s attention. 
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Excerpts from Selected Article 


DEATH AND TAXES ARE CER- 
TAIN—BUT WHAT OF DOMI- 
CILE 


HARRISON TWEED and OHRISTOPHER 5S. 
SARGENT. Harvard Law Review, Nov. 1939. 


N view of the “trust situs” cases the well- 

advised creator of a trust will guard 
against death taxation at the situs by re- 
serving to himself or to some beneficiary 
or other interested person the right to sup- 
plant the trustee by a trustee domiciled in 
some other state and by directing that in 
that event the trust property is to be trans- 
ferred to the new trustee. *** Such a pro- 
vision will assure the opportunity to bring 
the trust into the state of the domicile of 
its creator and should be inserted in the 
trust instrument even though at the time 
of the creation of the trust its situs is in 
the same state as the domicile of the cre- 
ator; there is no assurance that the creator’s 
domicile will still be there at the time of his 
death, *** 


To say whether these “trust situs” cases 
are a first step toward the flat reversal of 
First National Bank v. Maine requires a 
prophecy from which mere practicing law- 
yers shrink. *** The investor can reduce 
the risk of double taxation by avoiding any 
large investment in the stock of a corpor- 
ation organized in a state, other than that 
of his domicile, in which the statutes pres- 
ently contain a provision taxing the stock 
of domestic corporations owned by non- 
residents at death. So long as no such 
statute is presently on the books, the in- 
vestor will be reasonably safe for he will 
have an opportunity to sell his stock if 
and when the state of incorporation im- 
poses or threatens to impose such a tax. 


There are those who read in the majority 
opinions in the “trust situs” cases an atti- 
tude which would permit the death taxa- 


568 


tion of shares of stock owned by a non- 
resident not only by the state of incorpor- 
ation but also by a state in which the cor- 
poration does business or owns property. 
We think that they are seeing hobgoblins. 
Certainly nothing in the decisions justifies 
any such fears. *** 

It is still possible, although most unlike- 
ly, that the Supreme Court will adopt the 
approach with respect to intangibles that 
it has adopted with respect to tangibles 
by giving them a situs in the jurisdiction 
which has primary control over the trans- 
fer and by denying the right of the dom- 
icile to impose a tax. This would assure 
to intangibles the same immunity from 
multiple taxation that has already been 
granted, and presumably will continue to 
be granted, to tangibles. If this should 
happen then the problem of multiple dom- 
icile, to which we now turn, would disap- 
pear. 


Taxation of Intangibles by More Than One 
State on the Basis of Domicile 


*** Texas v. Florida does not help the 
situation in the ordinary case because at the 
rates of tax prevailing in most of the 
states a controversy between the states of 
which the Supreme Court has jurisdiction 
can arise only if at least four states claim 
a tax and the estate consists of intangible 
property having a value of at least $30,- 
000,000. On no other state of facts will 
the assets be insufficient to meet the claims 
of all of the claimant states. *** 

The refusal of the Supreme Court to take 
jurisdiction in the Dorrance estate litiga- 
tion was ascribed to failure of counsel to 
assert a constitutional right at the proper 
time. Today lawyers are not so sure of 
this. *** Clearly, the cases indicate, al- 
though they may not conclusively establish, 
that no constitutional right is infringed 
by multiple death taxation of intangibles 





on the basis of inconsistent determinations 
of domicile by state courts. 


Possibilities of Reducing Uncertainty 
and Injustice 


*** Cooperation between the States: [Pro- 
posal No. 8 of the National Tax Associa- 
tion is discussed. See report on this in 
December 1938 Trust Companies 685.—Ed.] 


It would seem that the only way entirely 
to eliminate the possibility that a man 
may be held to be domiciled in two or more 
states is through a single adjudication by 
a court having jurisdiction over all claim- 
ant states. To date the attempts to secure 
such an adjudication have failed. *** 
For the present, and perhaps for all time, 
it is necessary to seek ways and means 
whereby the uncertainty and _ injustice 
which the existence of that possibility cre- 
ates may be reduced to a minimum. 

Clarification of the Law of Domicile: 
*** That the advice given by Trowbridge’s 
lawyer* and the action taken by Green and 
Dorrance were to a considerable extent 
justified by the decisions of the courts as 
they then stood is indicated by the fact 
that the decisions involved reversals of the 
lower courts. Thus, it is clear there has 
been, and still is, need of clarification in 
the law of domicile. The Restatement of 


the Law of Conflict of Laws rejects the 


misconceptions and exaggerations into 
which the courts had fallen. The sound 
principles which it states are rapidly re- 
ceiving the approval of the courts and 
when this acceptance has proceeded fur- 
ther there will be less likelihood that the 
courts of two or more states will give a 
man two or more different domiciles. It 
will be worthwhile to examine the phil- 
osophy which underlies these principles. 

The necessity of the concept of a single 
domicile: *** The law does not give a man 
a domicile merely so that he may be taxed 
there. Domicile is a necessary concept so 
that it may be known where a man has a 
right to vote, how his property shall be 
disposed of at his death, whether he is 
adult and competent, and for many other 
similar purposes. 

The different kinds of domicile: *** To 
acquire a domicile of choice two things are 
necessary — physical presence and inten- 
tion to remain. The physical presence need 
not be continuous. It is sufficient if it has 
existed for an instant of time. *** 

There is some uncertainty in the law as 
to the extent to which the intent to remain 
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must be an intent to remain (1) perma- 
nently, or (2) indefinitely, or (3) only until 
the happening of an event. *** We think 
our law will recognize that for most, al- 
though perhaps not for all, purposes a home 
is nonetheless a home and nonetheless the 
place where domicile should be fixed al- 
though its continuation as such is limited 
to a comparatively short period. 


Domicile at the only or principal home: 
The abstract conception that a man’s dom- 
icile is where he is physically present with 
the intention to remain has been translated 
into the practical rule that a man’s dom- 
icile is where his home is. *** The elements 
which are to be considered in determining 
whether a sufficient intimacy exists to make 
the place a home may be summarized as: 
A physically appropriate dwelling place; 
a reasonable amount of time spent there; 
the things which constitute the man’s prin- 
cipal activities done there; the persons and 
things intimate to him customarily present 
there; the attitude of intimacy towards the 
place; and an intent, when absent, to re- 


turn there. *** 


*Matter of Trowbridge, 266 N. Y. 282. 
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Precisely the same logic and common 
sense which fix a man’s domicile at his 
home, if he has only one, fix it at his prin- 
cipal home if he has two or more homes,*** 

In determining which of several homes 
is the most intimate the question is which 
of them has the elements of home in the 
greatest degree. *** The home with re- 
spect to which these elements exist in the 
greatest degree is the principal home. 

Acquisition of a new domicile: *** The 
law will give him a new domicile when and 
where it appears that he has made a new 
only home or a new principal home. *** 
Thus, the sole and conclusive inquiry in 
determining whether there has been a 
change of domicile is whether Smith now 
has his only or principal home in State 
B, i.e., in a place other than the place of 
his former only or principal home. If the 
answer is in the affirmative, then Smith’s 
domicile is in State B; if the answer is in 
the negative, then Smith’s domicile is still 
in State A. It may be still there because 
Smith still has his only or his principal 
home there. Or, it may be still there al- 
though Smith has no home there. Ex 
hypothesi, Smith has no home anywhere 
else. He must have a domicile somewhere. 
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The law fixes it in State A as a matter of 
necessity and justifies it on the basis of the 
presumption of continuity. 

Frequently, the courts have not under- 
stood that the presumption of continuity is 
a presumption of law and a pure fiction 
that should be applied only because of the 
necessity of giving a man a domicile some- 
where when he has no home anywhere, or 
when he has two homes of precisely equal 
importance. As a result the courts have 
erroneously applied the presumption to keep 
a man’s domicile at his former principal 
home although, in fact, he had acquired a 
new principal home. Working in the same 
direction toward over-fixity of domicile, 
is the misconception that an “abandon- 
ment” of a former home is necessary to the 
fixing of a new domicile elsewhere. *** 

Being imbued with the idea that a man 
can have only one domicile, the judges have 
been slow to appreciate that he may have 
two or more homes. *** Somewhat belated- 
ly the courts now recognize that a man 
may have two or more homes and that the 
solution in that situation is to fix the dom- 
icile at the principal home, whether or not 
it was the home first acquired. 

Logical versus chronological approach.— 
Another factor contributing to the con- 
fusion in fixing domicile is the chronological 
approach, which has tended to require suc- 
cessive determinations and redeterminations 
of domicile, rather than merely a single 
determination of where the man had his 
only or his principal home at the material 
date. *** 

The proper approach is to look first at 
the situation existing on the material 
date. *** There are many cases in which 
some going back behind the material date 
will be necessary. *** It is still just as 
easy to go backwards through a man’s 
life as it is to go forward through it; and 
in the majority of cases no tracing back, 
or very little, will be necessary. This log- 
ical approach will also greatly reduce the 
duration and expense of an investigation, 
hearing or trial in which that is the issue. 


Sound Advice to the Individual from His 
Lawyer 


*** The lawyer can say something of this 
sort: *** If you wish to eliminate doubt 
as to where your domicile is, you can do 
it only by so living your life that it will 
be clear that there is only one place with 
which you are associated with sufficient 
intimacy to make it a home, or, that if 
there are two or more places with which 





you are associated to that degree of in- 
timacy, then the degree of intimacy towards 
one of them is far greater than towards 
any of the others. *** It can be establish- 
ed only by a combination of actual facts 
and actual intentions. *** 


In what might be called a “transitional” 
type of case the lawyer can be a little more 
specific and helpful. Take a case in which 
a man has worked, voted and paid taxes in 
New York City for a number of years and 
has been more intimately associated with 
his home there than with his country place 
in Connecticut but who, becoming less and 
less active in business, is living more and 
more in Connecticut and contemplates that 
eventually he will retire and make his only 
home there. The danger period for such 
a man is, of course, during the period when 
the transition from a clear domicile in New 
York to a clear domicile in Connecticut is 
taking place. *** 


The lawyer should emphasize the im- 
portance of reducing to a minimum or, if 
possible, eliminating this period of transi- 
tion and uncertainty. The way to do that 
is for the man to limit the time he spends 
in Connecticut and to restrain his activ- 
ities and keep down the intimacy of his 
association with Connecticut, at the same 
time making no change in his attitude to- 
wards New York or his life there until the 
moment comes when he can really make 
the Connecticut place his principal home 
even though he still retains the apartment 
in New York and continues, to some extent, 
to be engaged in business there. The law- 
yer should advise his client that when that 
moment has arrived he should abruptly 
make the outward and physical changes 
which are demanded by his new inward and 
spiritual attitude. *** 

In cases where the question is whether 
a man who is living in a particular place 
for a particular purpose — usually educa- 
tion or business — intends to remain with 
sufficient permanence to make the place 
a home in such a sense that the law will 
fix his domicile there, the lawyer can do 
nothing except urge that the man clarify 
his attitude one way or the other and mold 
his life in that direction as much as is 
consistently possible. *** 


Another type of case is where a man 
has seasonal homes. *** Only slightly dif- 
ferent is the case of the man who has 
no regular routine but so lives his life that 
at any given period the situation is that 
during the immediately preceding years 
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he has divided his time about equally be- 
tween, and has been associated about equal- 
ly with, homes in two or more different 
jurisdictions. *** In such cases the lawyer 
should warn his client of the risks of mul- 
tiple taxation which he is running, tell him 
what the law is, and advise him in what 
way he can change his way of living in 
order to minimize those risks. 


Cooperation of State and Individual 


Heretofore the problem of multiple domi- 
cile has been conceived of and talked and 
written about as though it arose in connec- 
tion with death taxes only. But that is not 
the fact. In almost every state annual 
taxes of one sort or another are imposed 
upon persons domiciled there. *** 

It is not to a man’s interest that he go 
through life paying taxes in one state and 
ignoring the fact that at any time the 
claim may be made by another. *** 

He should seek the opportunity to have 
the doubtful question of his domicile settled 
as promptly as possible, provided that the 
states involved will meet him half way and 
cooperate in securing a prompt and fair 
determination which, so far as_ possible, 
will be conclusive for the future. *** 


So far as the matter of expense is con- 
cerned, it is to be noticed that the determin- 
ation of domicile during the lifetime of the 
man whose domicile is in question is a very 
different matter from a determination after 
his death, *** 

We believe that if a man is alive and 
takes the stand, a large part of this is 
unnecessary, particularly if both sides con- 
fine themselves to fixing the domicile as of 
the material moment and do not resort to 
the “cradle to the grave” method of trying 
the case. 
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Some Effects of 1939 Indenture Law 


WARREN 8S. HOAGLAND. Barron’s, Nov. 6, 


1939. 


Outlines some of the effects which the 
Trust Indenture Act of 1939 will have on 
issuers, trustees and underwriters, such as 
the increase in financing costs and in sub- 
sequent expense arising from new duties 
placed upon trustees in administration of 
corporate trusts, effects on lines of credit 
and on reorganization practice dnd pro- 
cedure. 

a 


Obligation of Devisees and Heirs to 
Pay Rent for Use of Decedent’s 
Realty 


Yale Law Journal, Nov. 1939. 


Discusses application of the statutes giv- 
ing personal representative power to take 
possession of decedent’s real property, man- 
age same and collect rent thereof, to situa- 
tions where the objective behind these 
statutes—protection of creditors of insol- 
vent estates—is non-existent. The situa- 
tions analyzed here involve collection of 
rent from beneficiaries of solvent estates, 
one of whom was a temporary personal 
representative. 

—_———_Q—____. 


The Standing Receiver in Bankruptcy 
in New York 


PEARSON HUNT. Yale Law Journal, Nov. 1939. 


Analyzes evidence of nation-wide misuse 
of individual receivers and trustees, and 
their attorneys, leading to conclusion that 
existing practices must be reformed. The 
record of actual administration of the 
standing rceeiver in New York supports 
the argument in favor of using a standing 
receiver and trustee. Answers objections 
to trust company as such an agency. 


a 
Consent of Special Guardians in Trust 
Accounting Proceedings 


EMANUEL LEWIN. New York Law Journal, 
Oct. 27, 1939. 


Discusses applicability to special guar- 
dians of Rule of New York Supreme Court 
which permits final judgment in a trustee’s 
accounting action or proceeding to be ren- 
dered upon consent of all parties thereto. 


572 


Cites desirability of the Rule and states 
that its efficacy and scope should not be 
limited by exception of the case of special 
guardians. If the latter are conscientious 
fiduciaries, (and the court generally scrutin- 
izes their actions), there is no danger of 
adversely affecting rights of infants or in- 
competents. 
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Other Notes and Articles 


Liability of Estate for Tort of Its Repre- 
sentative (Boyle v. Nolan, N. J.; Kirchner 
v. Muller, N. Y.)\—New York Law Journal, 
Nov. 14, 1939. 


Accounting for Investors (Fundamental 
Importance of Corporate Earning Power), 
by Jerome N. Frank—Journal of Account- 
ancy, Nov. 1939. 


Investment in National Bank Shares by 
Trustees — Liability as Stockholders 
(Mitchell v. Ottinger, 105 F.(2d) 34) — 
Banking Law Journal, Nov. 1939. 


Trusts—Attachment of Interest of Trus- 
tee-Beneficiary of Spendthrift Trust for 
Loss Occasioned by Breach of Trust (Blake- 
more v. Jones, Mass.)—Univ. of Pennsyl- 
vania Law Review, Nov. 1939. Also in 
Harvard Law Review, Nov. 1939. 


Powers—Creditor of Life Tenant with 
Power to Consume Principal for Support 
Entitled to Reach Unappointed Property 
(Hoskin v. West, Ia.) Harvard Law Re- 
view, Nov. 1939. 


Five Years After Douglas v. Wilicuts 
(Liability of Grantor for Tax on Income 
of Irrevocable Trust to Discharge Legal 
Obligations) by Randolph E. Paul—dHar- 
vard Law Review, Nov. 1939. 


Federal Income Taxation of Life Insur- 
ance Premiums—Virginia Law Review, 
Nov. 1939. 

Life Insurance Gifts Under the Federal 
Estate Tax—Yale Law Journal, Nov. 1939. 

Tax Layers and Tax Payers—A Single 
Standard, by Joseph F. McCloy—Journal 
of the Brooklyn Bar Assn., Oct. 1939. 

Wills—Reference in Will to Amendable 
and Revocable Trust—Effect of Amend- 
ments— (Manhattan Co. v. Janowitz, N. Y.) 
—Columbia Law Review, Nov. 1939. 
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These booklets are offered without charge or obligation. 
Write to Trusts and Estates for those desired. 


Statement of Principles of Trust Institu- 
tions—A guide to the fundamental princi- 
ples of institutions engaged in the trust 


business, restating the policies to be fol-~ 


lowed in their relationships with the public, 
attorneys and life underwriters. Although 
this was promulgated in 1933, it remains of 
major and enduring importance. 

Directing Distribution of Property—A 
booklet summarizing distribution of prop- 
erty in case of intestacy (New York) and 
outlining points to be discussed with an at- 
torney in drafting a will or selecting heirs. 

Selecting a High Grade Bond—An organ- 
ization which acts as investment advisors 
to financial institutions has prepared a bul- 
letin on the subject of points to be consid- 
ered in the making of bond investments. 

1939 Tax Computation—A booklet just is- 
sued discusses security transactions from 
the tax viewpoint. 

Canadian Financial Statistics—This is a 
51 page booklet designed to provide, in con- 
cise form, general statistical information re- 
garding the financial position of the Domin- 
ion of Canada, its nine Provinces and ten of 
its larger cities. 

The Business of Management—The third 
of a series of booklets dealing with the 
fundamentals of executive responsibility 
and management. 

Life Insurance Trusts—Discusses effec- 
tive plans which can be adopted in the cre- 
ation of funded or unfunded personal and 
business insurance trusts. 

Stock Digest—A monthly bulletin con- 
taining charts of World War earnings and 
prices for 27 industry groups and statistics 
on 1000 stocks. 

Business Survey—A monthly letter an- 
alyzes the effect of the European War on 
American industries and the general busi- 
ness outlook. 

Corporate Executor—A booklet describes 
the advantages of naming a corporate fidu- 
ciary to act in the management of dece- 
dents’ estates. 

Taxation of Income and Estates—A quar- 
terly letter covers changes in the tax laws 
affecting trusts, wills and life insurance. 
This letter is offered to one bank or trust 
company in a city, for exclusive distribu- 
tion to customers and prospects. 

Timing—A booklet describes a weekly 
Service to institutions and individual inves- 
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tors, which, through the correlation of fluc- 
tuations of economic indexes produces an 
indicator giving “buy” and “sell” signals. 


War Taxes—A bulletin analyzes war tax- 
ation in evaluating the outlook for Ameri- 
can securities. 


The “Massachusetts Rule”—A description 
of the “Massachusetts Rule” of trust invest- 
ment, recently adopted by statute in Con- 
necticut. Discusses advantages of the Rule 
as opposed to a statutory list of permissible 
investments. 


A Primer of Wills and Trusts—Originally 
published in 1922, this booklet has proven 


‘so highly effective, it has had six printings, 


being re-edited as changes warranted. This 
booklet answers simply, many important 
questions relative to wills and the creation 
of trusts. 


Modern Care of Securities—A booklet de- 
scribing custodian service for securities and 
its convenience and economy to the user. 
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The following attorneys, recognized authorities on fiduciary law, are collab- 
orating with Trusts and Estates to provide succinct digests of the most pertinent 
current decisions affecting fiduciaries. 


ARIZONA & NEW MEXICO: Phil J. Munch—Henderson & Munch, Phoenix 

CALIFORNIA: Walter L. Nossaman—tTrust Counsel, Security-First National Bank of 
Los Angeles 

COLORADO: Montgomery Dorsey—Hughes & Dorsey, Denver 

CONNECTICUT: Allan K. Smith—Day, Berry & Howard, Hartford 

DAKOTAS (NORTH & SOUTH): Perry F. Loucks—Attorney-at-Law, Watertown, S. D. 

DELAWARE: Paul Leahy—Ward & Gray, Wilmington; Counsel, Delaware Trust Co., 
Union National Bank, Central National Bank, Industrial Trust Co. 

DISTRICT OF COLUMBIA: Arthur C. Keefer—Attorney-at-law, Washington, D. C.; 
Professor of Real Property, Washington College of Law 

FLORIDA: Warren L. Jones—Fleming, Hamilton, Diver & Jones, Jacksonville; Counsel, 
Barnett National Bank 

GEORGIA: Pope F. Brock—Spaulding, Sibley, Troutman & Brock, Atlanta; Counsel for 
Trust Company of Georgia 

ILLINOIS: R. J. Frankenstein, Jr—Chapman and Cutler, Chicago; Counsel, Harris 
Trust & Savings Bank 

INDIANA: William H. Krieg—Jones, Hammond, Buschmann & Gardner, Indianapolis; 
Counsel for Indiana State Bankers Association 

IOWA: Eugene D. Perry—Stipp, Perry, Bannister & Starzinger, Des Moines 

KANSAS: Marlin S. Casey—Counsel, Columbian Title & Trust Company, Topeka 

KENTUCKY: Squire R. Ogden—Gordon, Laurent, Ogden & Galphin, Louisville 

LOUISIANA: John M. Wisdom—Wisdom & Stone, New Orleans 

MAINE: Carroll S. Chaplin—Chaplin, Burkett & Knudsen, Portland 

MARYLAND: J. Crossan Cooper, Jr.—Venable, Baetjer & Howard, Baltimore 

MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn; Reporter and Lecturer for 
Corporate Fiduciaries Association of Boston 

MICHIGAN: George B. Shaeffer—Shaeffer and Dahling, Detroit; Counsel for Union 
Guardian Trust Company 

MINNESOTA: James E. Dorsey—Fletcher, Dorsey, Barker, Colman & Barber, Minne- 
apolis; Counsel for First National Bank & Trust Company, Minneapolis 
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Fiduciary Decisions 


Bar Relations—Trust Company Held 
Not Engaged in Unauthorized Prac- 
tice of Law 


United States—Court of Appeals 
for the District of Columbia 

Merrick v. American Security & Trust Company, 

decided October 9, 1939. 

This opinion, rendered on a rehearing, 
follows substantially the original opinion 
of the Court, reported in January 1939 
Trusts and Estates 136, in which it was held 
that the activities of the defendant did not 
constitute unauthorized practice of the law. 
A vigorous dissenting opinion was rendered 
by Judge Stephens. 

The Bar Association of the District of 
Columbia has voted to take the case to the 
Supreme Court of the United States. 


OO 


Distribution—Contravention of Terms 
of Trust 


Wisconsin—Supreme Court 
Estate of Boyle, decided November 7, 1939. 


Testatrix, in her will, set up two trusts, 
with provision that one-half of the income 
thereof should go to her son for life and 
the baiance should be accumulated for the 
benefit of his children who were ultimately 
to receive the corpus and accumulated in- 
come. The will further provided that all in- 
debtedness of her son to her should be col- 
lected by the executor and added to the 
corpus, but that if such collection proved 
impossible during the regular period of ad- 
ministration, the trustees might collect the 
indebtedness over a five-year period by 
withholding sufficient of the son’s trust in- 
come. The indebtedness amounted to about 
$168,000. 

The trustees, in compliance with the will, 
appropriated trust income to the payment 
of one-sixtieth of the son’s indebtedness 
each month, and this resulted in paying him 
no income at all. He had income from out- 
side sources of about $11,000 per year, but 
was ill and subject to heavy expense, in- 
cluding the payment of $800 per month, un- 


der court order, for the support of his chil- 
dren, who resided with his divorced wife. 

He petitioned the County Court for an or- 
der authorizing the trustees to pay him part 
of the income of the testamentary trusts in 
contravention of the provisions of the will, 
on the ground that the change in his cir- 
cumstances had made the testamentary plan 
unworkable. The County Court ordered the 
trustees to pay him $650 per month, and the 
trustees appealed. 

HELD: The will of the testatrix is per- 
fectly plain and positive in its terms, and 
cannot be contravened by the court. To do ° 
so would take property away from the re- 
maindermen and give it to the life tenant. 
The trial court’s finding that the plain pur- 
pose of the testatrix was to provide for the 
necessities of the son rather than to con- 
serve the corpus, is not sustained by the 
evidence; the positive terms of the will it- 
self preclude judicial construction. Order 
reversed. 
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Distribution—Devise to Joint Tenants 
“While They Live” and “After 
Their Death” To Another As Cre- 
ating Joint Life Estate With Re- 
mainder Over In Fee—Gift of 
“Things Inside” Dwelling As Not 
Including Joint Bank Account Evi- 
denced By Bank Book Within 
Dwelling When Will Executed And 
At Testator’s Death 


Rhode Island—Supreme Court 
Meegan, et al. v. Brennan, 7 Atl. (2d) 663 


Testator set up a joint bank account in 
the names of himself and one Fowler pay- 
able to either or to the survivor. Thirteen 
days later he executed a holographic will, 
in part as follows: 


““*The Property at 249 Union Ave. and all 
things inside same are to be for Kate and May 
Meegan as joint tenants while they live and no 
one is to put them out of same. After their death 
it is to go to Tom Meegan forever **.’ ” 


At the time of such execution, and also 
at testator’s death, the bank book of which 
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testator retained control was within the de- 
scribed property. Possession of the balance 
of said account was obtained by the testa- 
tor’s administrator c. t. a. in litigation in 
which Fowler was an adverse claimant. 

It appeared that the testator left neither 
wife, child, ancestors, brothers nor sisters, 
and that the named beneficiaries under the 
will were his first and second cousins. A 
bill to construe the will was brought. The 
Meegans as complainants claimed said ac- 
count as one of the “things inside” the de- 
scribed property, and the respondent admin- 
istrator c. t. a. claimed it as intestate prop- 
erty of the estate. On questions certified to 
the Supreme Court, 


HELD: (1) “**The evidence being un- 
disputed as to [identity of named beneficia- 
ries] ** testator intended ** to devise to 
the complainants Katharine T. and Mary W. 
Meegan, as joint tenants, a life estate in the 
described property with remainder over, in 
fee, to the complainant Thomas F. Meegan, 
Jr.” 

(2) The account did not pass under the 
will, but was intestate property of the es- 
tate. The absence from the will of any ex- 
press gift of the account, together with the 
use therein of the qualifying language “and 
no one is to put them out of same,” showed 
an intent to give the house and all tangible 
appurtenances thereto belonging as a place 
to live. Such intent was supported by tes- 
tator’s failure to change the account or to 
mention it expressly in his will. The usual 
presumption against intestacy was over- 
come in this case by the qualifying lan- 
guage of the will, by the attempted gift to 
Fowler and by the manner in which the ad- 
ministrator c. t. a. acquired possession of 
the balance of the account. 


————$ 


Distribution—Gift Per Stirpes or Per 
Capita 


Wisconsin—Supreme Court 


Re Asby’s Will, 287 N.W. 734. Decided October 
10, 1939. 


The will of Sidonia Asby left the residue 
of her estate, “share and share alike, to 
Arthur Wilkins and the grandchildren of 
William Asby, my late husband.” Wilkins 
was a nephew of the testatrix, lived in the 
same city with her, and was helpful to her 
in her old age. The grandchildren of her 
husband were fourteen in number and were 
not her blood relatives, she being the second 
wife of their grandfather. She had derived 
her estate, however, largely from income 
that she had received from her husband’s es- 
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tate. The county court construed the will 
as giving half of the residue to the nephew 
and the other half to the fourteen grand- 
children. 

HELD: The surrounding circumstances 
relied upon in support of the county court’s 
decision are not sufficiently cogent to over- 
come the usual and general rule that gifts 
to a named person and to the children of 
another person are to be distributed per 
capita and not per stirpes. The applicabil- 
ity of that rule here is strengthened by the 
fact that the words “share and share alike” 
precede the naming of the nephew instead of 
following the reference to the grandchil- 
dren. The true construction of the will is 
that the nephew and each of the grandchil- 
dren take one fifteenth of the estate. 


a ; 


Distribution—Remainder to Surviv- 
ors—What Date is Operative 


Iowa—Supreme Court 
Smith v. Harrison, 287 N.W. 255. 


Testator’s will left all of his property 
and one-third of his realty to his wife, and 
the remaining two-thirds to his wife to use 
for her life as she saw fit for the support 
of his wife and his “children,” and also that 
if any of this two-thirds remained at her 
death, it should go to his “surviving chil- 
dren,” but if there were none, then to his 
heirs at law as provided by the laws of the 
State of Iowa. One child of the testator 
survived him but predeceased his mother, 
and was survived by his widow, plaintiff, 
who claims under the will. 

HELD: The remainder of the deceased 
child did not vest at the death of testator, 
but was contingent upon his surviving tes- 
tator’s wife, as the words “surviving chil- 
dren” refer to the death of the wife and not 
to the death of the testator. Where a par- 
ticular estate is granted, with remainder to 
a “surviving” class, the word “surviving” 
refers back to the estate granted immediate- 
ly before. 


Se | 


Investment Powers—Mortgage Parti- 
cipations—Alleged Negligence and 
Self-Dealing—Notice Under New 
York Banking Law—Clause in Will 
Exonerating from Liability 


New York—Surrogate’s Court (N. Y. Co.) 
Matter of Kramer, N. Y. L. J., Nov. 15, 1939. 


Objectants sought to surcharge a corpo- 
rate co-trustee with a substantial sum for 
alleged negligence in investing trust mon- 





eys in participations in a mortgage and for 
failure to give the notice to the life-bene- 
ficiaries required by former section 188, sub- 
division 7, of the New York Banking Law. 
In alleging negligence the objectants con- 
tended, among other things, that the realty 
upon which the mortgage was placed was 
not worth 50% more than the amount of 
the loan, that the loan was imprudently 
made because there was not proper investi- 
gation or appraisal of the realty, and that 
the income of the realty was insufficient to 
meet the carrying charges, including taxes 
and interest on the loan. The will provided: 


“T hereby authorize my said Executors and Trus- 
tees, in their discretion, to retain, change or sub- 
stitute as they may see fit any investment or se- 
curity of which I may die possessed and to sell, 
substitute, exchange or retain any one or all of 
the securities now held by me as a proper in- 
vestment of monies to be held by them under the 
Trusts of this my Last Will and Testament, and 
in their discretion to invest monies held under said 
Trusts, in any security, real estate or personal, 
corporate, public or private, in addition to those 
established by the laws of this State as proper 
investments for trust funds without either of my 
said Executors or Trustees being liable for such 
acts.” 


The Surrogate, confirming a Referee’s re- 
port overruling the objections, 


HELD: The quoted clause of the will 
was not only effective as a grant of im- 
munity additional to that usually applied in 
a surcharge case where the will lacks a 
clause like the one quoted, but also consti- 
tuted a grant of the widest power and dis- 
cretion to invest in non-legals; accordingly, 
the trustees were relieved of every form of 
statutory limitation or requirement as to 
legals, including the giving of the notice 
under the Banking Law (they could have 
invested in a mortgage of 70% or a 
higher percentage or even in the fee of real- 
ty, if acting in good faith and without any 
personal interest or self dealing); there 
was not the slightest evidence of self-in- 
terest and the conclusions of the Referee as 
to the complete lack of negligence should 
be confirmed. 


ee 


Living Trusts—Requisites of Gifts 
— Mortis—Subject Matter of 
ifts 


Tennessee—Supreme Court 


Dietzen v. American Trust & Banking Company, 
131 S. W. (2d) 69. 


Mrs. Rose Dietzer, mother of complainant, 
eighty years of age, became seriously ill 
on September 15, 1937. A few days prior 
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to her death on October 4th she gave com- 
plainant $500 in cash and two United States 
Postal Bonds and also United States Sav- 
ings Certificates. The money and certifi- 
cates were in her safety deposit box in the 
bank and she gave complainant the key to 
the box and directed him to go to the bank 
and remove the securities and money. He 
did so, and deposited the money in his own 
name but replaced the bonds and certificates 
in his mother’s box, since he had none. He 
retained the key to the box. Complainant 
was an invalid and lived with his mother 
on a farm. 

HELD: There was a valid gift causa 
mortis as to the bonds, savings certificates 
and money. The court observed: 


“As in the case of gifts inter vivos, delivery is 
not only essential but by this act of parting with 
possession the donor must also part with all 
dominion over it. . . : 

“A donatio causa mortis differs from a gift 
inter vivos because it is ambulatory and revocable 
during the donor’s lifetime . . . It must be made 
in the conceived approach of death; not a general 
apprehension of death from the mortality of man ~§ 
but an apprehension arising from a peculiar sick- 
ness, peril or danger. The donor, stricken with 
a serious illness while lying on what proved to be 
her deathbed, though showing some improvement 
at the time, made the gift to her physically dis- 
abled son, about whose financial condition she was 
concerned. Under the circumstances shown, it 
may be inferred that the gift was made in con- 
templation of death. 

“Bonds and certificates of deposit are the sub- 
ject-matter of a valid gift causa mortis.”’ 


The court further held that regulations 
governing and limiting the transfer of 
postal bonds and savings certificates and 
rendering them non-negotiable did not pre- 
vent them from being proper subjects of a 
gift causa mortis. 


(a  () 


Powers — Limitations — Discretion- 
ary Powers Do Not Make Trust 
Void For Indefiniteness If Benefi- 
ciaries Are Definitely Determined 
Class 


Massachusetts—Supreme Judicial Court 


Newton v. Shepard, 1939 A.S. 1413; September 
11, 1939. 


The will created a trust for the benefit of 
the testator’s wife, children, and their issue. 
The income was to be divided into three sep- 
arate funds, designated as A, B and C 
funds, the trustees to have full discretion as 
to the amounts in making the division. Fund 
A was for the widow, and as she predeceased 
the testator, it was added to B. Fund B 
was for the benefit of the children and their 
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issue in equal shares. Fund C was a dis- 
cretionary fund to be used for those of the 
testator’s children whom the trustee deemed 
most in need of it, or they could add income 
to principal. The ultimate distribution of 
the principal was to be among the testator’s 
heirs twenty-one years after the death of 
the last child. 


HELD: Considering the trust as a whole, 
it amounted to a trust for the benefit of the 
wife, children, and more remote issue, with 
full discretionary powers in the trustees as 
to the distribution and a power to accumu- 
late income as principal. The property, the 
beneficiaries, the nature of their interests, 
and the powers and duties of the trustees 
were sufficiently definite so that the trust 
was valid. 


—_————— 


Taxation—Gift—Transfer in Trust 
With Power Reserved to Change 
Beneficiaries—No Tax Attaches 
Until Power Is Relinquished 


United States—Supreme Court 
Sanford v. Commissioner, Nov. 6, 1939. 
Rasquin v. Humphreys, Nov. 6, 1939. 
The Sanford Case.—Facts: Transfer in 
trust in 1913, grantor reserving power to 
revoke. In 1919 grantor surrendered power 


to revoke but reserved power to change 


beneficiaries. 
latter power. 


HELD: Gift not complete until 1924 
when power to change beneficiaries was 
surrendered, and federal gift tax then at- 
tached. 

The Supreme Court recognized that the 
surrender of the power to revoke (in 1919) 
may have changed the income tax status of 
the trust; but with the reservation of the 
power to modify, the trust remained sub- 
ject to the estate tax until that power was 
surrendered when. the gift tax attached. 
The gift tax is intended to supplement. the 
estate tax; and income tax consequences 
are evidently not determinative. 


The Rasquin Case. Facts: Irrevocable 
transfer in trust in 1934, grantor reserving 
power to change beneficiaries. 


HELD: Gift ‘incomplete and not subject 
to the federal gift tax. 


NOTE: These decisions appear to settle 
a long standing conflict with respect to the 
time when the Federal gift tax attaches to 
a trust in which the power to modify is re- 
served by the grantor. 


In 1924 grantor surrendered 
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Taxation — Inheritance — Leasehold 
Estate on Real Property Located 
Outside of State of Domicile Not 
Taxable by State of Domicile 


Washington—Supreme Court 


Estate of Barclay, October 30, 1939, 101 Wash. 
Dec. (Advance) 71. 


Alice Barclay died domiciled in the State 
of Washington, leaving property in the State 
of Washington, and also possessing the 
lessee’s interest in a ninety-nine year lease 
of real estate in Minnesota, and leasehold 
in the State of Oklahoma. The Supervisor 
of the Inheritance Tax Division included the 
value of both leases for inheritance tax pur- 
poses. The administrator of the estate filed 
objections, contending that the value of the 
leaseholds should not be included in the es- 
tate for inheritance tax purposes, on the 
ground that a leasehold interest in realty 
is immovable tangible personal property 
having the same situs as the land to which 
it relates, and is taxable only by the state 
in which the real estate is located. The 
Supervisor of the Inheritance Tax Division 
contended that the leasehold interests were 
for the purpose of taxation to be considered 
as intangible personal property, and were 
taxable at the domicile of the decedent. 


HELD: The leaseholds were immovable 
tangible personal property having their situs 
in the states where the land to which they 
relate is located, and not in the state of 
the domicile of the owner; as to leasehold 
interests the rule of mobilia sequuntur per- 
sonam is not applicable, and the lessee’s 
interest in the leaseholds is not property in 
the State of Washington, or such-an interest 
therein as would make them subject to an 
inheritance tax under the Washington 
statute. 

The court distinguished the recent cases 
of Curry v. McCanless, 59 Sup Ct. 900, 
and Graves v. Elliott, 59 Sup. Ct. 913, de- 
cided by the Supreme Court of the United 
States, saying that those cases are in point 
only as sustaining the right to have in- 
tangible personal property taxed by two 
states. 

The court also distinguished In Re Sher- 
wood’s Estate, 122 Wash. 648, as deciding 
that movable personal property may be 
taxed at the domicile of the decedent, re- 
gardless of the situs of the property. 

The court cited in support of its opinion 
In Re Craver’s Estate, 319 Pa. 282, 179 Atl. 
606, a case similar upon its facts, reaching 
the same result. 





Wills—Probate—After Election to 
Take Under Will Party May Not 
Claim Interest Contrary to Will 
Provision 

Tennessee—Court of Appeals 
Certiorari denied by Supreme Court. 


Nashville Trust Company v. Winters, 130 S. W. 
(2d) 152. 


The bill was filed for the purpose of sell- 
ing property of minors. An answer and 
cross-bill were filed, contesting the title of 
the minors to certain of the property, the 
ground of contest being that this property 
should have been deeded to cross-complain- 
ant by a deed which described other prop- 
erty, but which inadvertently omitted to con- 
vey the particular property in dispute. The 
cross-bill sought in the first instance a re- 
formation of the deed. The land had been 
devised to cross-complainant by a deed 
which had no legal effect but under which 
the other claimants to the land had elected 
to take. 


HELD: 1. The deed could not be re- 
formed. In Pittsburgh Lumber Co. v. Shell, 
136 Tenn. 466, 189 S. W., 879,880, the Su- 
preme Court said: 


“Reformation of a written instrument will not 
be decreed where the instrument agrees with the 
purpose of the parties at the time of its execu- 
tion . . . They are not entitled to such relief 
merely because their intentions were influenced 
by mistaken considerations.” 


2. Title to the property in dispute was 
vested in cross-complainant under the will, 
and the complainants, having elected to take 
under the will, were bound by their election 
and were not, therefore, in position to deny 
cross-complainant’s title. The court said: 


“*This doctrine of election properly applied is 
confined to narrow limits. It rests upon the 
equitable ground that a party cannot be permitted 
to claim inconsistent rights respecting the same 
subject matter, and, if he claims an interest under 
an instrument, he must give full effect to the in- 
strument so far as he can...’ 

“This is a clear case of the election to take 
under the will and the acceptance of these lots by 
the respective devisees under the will, and the 
devisees, having accepted the property devised to 
them, cannot refuse to comply with the terms of 
the will devising this lot to Eugene M. Winters.” 

ee 


New York World’s Fair Closes Season 


With money in the bank and plans well 


developed for the 1940 opening. Harvey 
D. Gibson, president of the Manufacturers 
Trust Co., New York, and chairman of 
the board of directors of the New York 
World’s Fair 1939, Inc., said at the clos- 
ing of the Fair, “If it were a business you 
would call it a success.” 
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Wills—Probate—Codicil Referring to 
Will by Date Republishes Will with 
Intervening Codicils 


Tennessee—Supreme Court 


Third National Bank v. Scribner, 130 S. W. (2d) 
126. 


On October 16, 1936, Robert Morris Wil- 
son made a will by which he left his daugh- 
ter $10,000 upon his death and $5,000 when 
she reached the age of forty. He named 
the Nashville Trust Company trustee of his 
residuary estate and directed that the trus- 
tee pay his daughter $800 a month during 
her lifetime. She was given power to dis- 
pose of certain real estate which he owned 
and was also given power to consent to 
sales, mortgages, etc., of the trust property. 
After the will was made the daughter “con- 
tracted a second marriage over the opposi- 
tion of her father and much to his resent- 
ment.” He made a codicil on January 1, 
1937, revoking all of the provisions for the 
benefit of his daughter. 


He later made two other codicils dated 
May 2nd and June 7th, 1937, the effect of 
which was to substitute the Third National 
Bank for the Nashville Trust Company as 
trustee. 

In January, 1938, the testator, having be- 
come reconciled with his daughter, made a 
fourth codicil by which he directed that the 
trustee named in the will pay his daughter 
the sum of $800 a month. She was also 
given the use and occupancy of the home, 
together with the furnishings therein, free 
of rental during her lifetime, and the trus- 
tee was directed to keep it insured, pay tax- 
es, etc. The executor was directed to pay 
the daughter $1,000 in cash or securities. 
This fourth codicil begins with the follow- 
ing language: “I, R. M. Wilson, of Nash- 
ville, Tennessee, being of sound mind, de- 
clare this to be a codicil to my last will 
made in October, 1936.” 


The insistence was made on behalf of the 
daughter that the fourth codicil, which re- 
ferred only to the will and not to the inter- 
vening codicils, amounted to a revocation of 
the intervening codicils. After an exhaus- 
tive discussion of the authorities the court 
held: 


“Upon these authorities, therefore, and others 
which it is not necessary to review, we are of 
opinion that the reference in the fourth codicil 
to the original will by its date was a republica- 
tion of that instrument with all intervening codi- 
cils, although specific mention of such intervening 
codicils was not made.” 


It was, therefore, held that the provisions 
in favor of the daughter in the fourth codi- 





680 


cil were not cumulative to the provisions 
made for her in the will, but that these lat- 
ter provisions had been revoked by the first 
codicil. It was held that she was not en- 
titled to the two money legacies of $10,000 
and $5,000 in the will, nor did she have the 
powers of sale, ete., granted her in the will. 


a en 


Wills—Probate—Contest—Burden of 
Proof as to Forgery 


Tennessee—Court of Appeals 
Certiorari denied by Supreme Court. 


Keys v. Keys, 129 S. W. (2d) 1103. 


This was a will contest suit, the ground 
of the contest being that the will was a 
forgery. It was charged that the trial 
judge erroneously instructed the jury as to 
the burden of the proof on the question of 
forgery. The court said: 


“It has been the usual practice to place the 
burden of proving forgery upon the contestant. 
It often occurs that a will is contested upon more 
than one ground. To recognize an exception upon 
the issue of forgery, where there are other grounds 
of contest, would place the burden of proving that 
the will was not a forgery upon the proponent, 
while the contestant would be compelled to carry 
the burden upon the other issues, giving rise to 
confusion in the order of introducing proof and 
conflicting rights in respect to opening and closing 
the argument before the jury. We see no reason 
why the burden of proof should be any more upon 
the proponent in the one case than in the other, 
and for the sake of harmony in practice if for 
no other reason, we think such an exception should 
not be recognized.”’ 


ee 


Wills—Probate—Forfeiture of Leg- 
acy For Contest—Filing of Appear- 
ance Not “Contest” 


Massachusetts—Supreme Judicial Court 
Maguire v. Bliss, 1939 A.S. 1391; September 11, 
1939. 


The will contained a clause to the effect 
that if any legatee or beneficiary opposed 
the probate of the will, the legacy, etc., 
should be revoked, and treated as if the le- 
gatee or beneficiary had predeceased the 
testatrix. The question was whether two 
legatees, A and B, had forfeited their lega- 
cies. A filed a special appearance, accom- 
panied by a motion to transfer the case to 
another county on the ground that the de- 
cedent was domiciled there. This was later 
withdrawn and the will allowed. B filed an 
appearance, and later withdrew it, entering 
a special appearance in its place, which was 
also later withdrawn. 

HELD: (1) The clause in the will was 
valid. 
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(2) The so-called special appearances 
should, under Rule 2 of the Probate Courts, 
be treated as general appearances. 


(3) The mere act of filing an appearance 
to a petition for the probate of a will, with- 
out more, does not constitute an opposition 
to the probate of the will within the mean- 
ing of such a clause as that in this will, as 
an appearance may be for a variety of rea- 
sons, such as jurisdiction, to oppose the ap- 
pointment of an executor, or in respect to 
the bond. 


SS 


Wills—Probate—Necessity of Testa- 
tor’s Name—Mark as Signature 


Arizona—Supreme Court 


In Re Wilkins’ Estate (Coleman v. Lee et al.) 94 
Pac. (2d) 774. 


A petition of Frances Lee and others for 
revocation of probate of the will of Frances 
Wilkinds, deceased, having been allowed in 
the lower court, and the probate of the said 
will having been revoked, an appeal was 
taken by the principal beneficiary under the 
will. 


The ground upon which the probate was 
revoked was that the form of the purported 
will was not proper according to law. The 
instrument presented to the court for pro- 
bate purporting to be the last will and testa- 
ment of the testatrix was as follows: 


“Morenci, Arizona 
“March 30, 1937 
“To Whom It May Concern: 

“Being of rational mind & believing that my 
illness may be my last, I hereby offer this as my 
last will: 

“That John C. Coleman, of Morenci, Arizona, 
be the Administrator of my estate in its entirity, 
without bond:”’ 

(Here follow some small bequests to several 
nieces and nephews) 

“And all my other property is to be left to my 
personal friend, who has been so kind to me dur- 
ing the past seven or eight years, John. C. Cole- 
man, 

“Signed by my mark this 30th day of March, 
1937, in presence of Marcia Daniels; Florence F. 
Gungle and Vera Scott. . 

her 
x 
mark 
‘Witnesses : 

“Marcia Daniels 

“Eleanore F. Gungle 

“Vera Scott.” 


It was contended that the instrument con- 
tained two fatal defects, namely: that no- 
where therein is the Testatrix named, and 
that nowhere therein near the mark which 
purports to be her signature at the foot of 
the will does her name appear. 














HELD: “It is not absolutely essential, 
under our statute, that the name of the tes- 
tator appear anywhere within a purported 
will, but that proof aliunde may be made to 
show who actually executed the document.” 

As to the question whether or not the 
general rules of construction require that 
the name be written near the mark of a 
person made for his signature, the court 
said: 


- - . in view of the fact that an instrument 
of this kind must always have subscribing wit- 
nesses who can testify to the identity of the testa- 
tor, there is little or no chance of fraud being 
perpetrated ... 

“‘We hold, therefore, that the will in question 
in the present case is in the form required by 
statute.”’ 


Order revoking probate set aside. 
Se 


Wills — Probate — What Constitutes 
Proper Execution of Will—Witness 
Need Not See Signature of Testator 


Massachusetts—Supreme Judicial Court 


Barber v. Henderson, 1939 A.S. 1409; September 
11, 1939. 


A will, wholly in the handwriting of the 
testatrix, was as follows: 


“I Isabelle Barber give all Real Estate to 
Annie M. Barber. Money in Salem Savings Bank, 
National Bank and Bevyly Bank equaly divid to 
Anni M. Barber 34 Walter St Salem and William 
O. Barber. 

Edward S. O’Leary 
Annie R. French 
Katherine L. Wixon” 


The judge found that the name of the tes- 
tatrix at the top constituted her signature. 
One witness read the instrument, and pre- 
sumably the signature. The second saw the 
signature, but the third did not see the sign- 
ing or actually see the signature, although 
it was flat on the table in full view of each 
witness as he or she signed, and no attempt 
to conceal the writing was made when the 
witness signed. The judge allowed the will 
on the ground that it was properly attested. 


HELD:. The will was properly allowed. 
It is a sufficient attestation to a will if the 
testator acknowledges his signature pre- 
viously placed on it by exhibiting the paper 
to the witness, even though the witness may 
not actually see the signature, and it is not 


necessary that the witness should know . 


that the paper is a will. Nunn v. Ehlert, 
218 Mass. 471, was distinguished on the 
ground that in that case the testator con- 
cealed his signature. 
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STATEMENT OF THE OWNERSHIP, MANAGE- 
MEN, CIRCULATION, ETC., REQUIRED BY THE 
ACTS OF CONGRESS OF AUGUST 24, 1912, 
AND MARCH 3, 1933 
Of TRUSTS and ESTATES (Magazine), published 
monthly at New York, N. Y. for October 1, 1939. 

State of New York } 
County of New York aad 

Before me, a Notary Public in and for the State 
and county aforesaid, personally appeared Christian C. 
Luhnow, who, having been duly sworn according to 
law, deposes and says that he is the Owner of the 
TRUSTS and ESTATES (Magazine) and that the 
following is, to the best of his knowledge and belief, 
a true statement of the ownership, management (and 
if a daily paper, the circulation), etc., of the afore- 
said publication for the date shown in the above 
caption, required by the Act of August 24, 1912, as 
amended by the Act of March 8, 19338, embodied in 
section 537, Postal Laws and Regulations, printed 
on the reverse of this form, to wit: 

1. That the names and addresses of the publisher, 
editor, managing editor, and business managers are: 

Publisher, Fiduciary Publishers, Inc., 50 East 42nd 
Street, New York, N. Y. Editor, Christian C. Luh- 
now, 50 East 42nd Street, New York, N. Y. Manag- 
ing Editor, Christian C. Luhnow. Business Manager, 
None. 

2. That the owner is Fiduciary Publishers, Inc., 50 
East 42nd Street, New York, N. Y. Christian C.° 
Luhnow sole stock holder. 

3. That the known bondholders, mortgagees, and 
other security holders owning or holding 1 per cent 
or more of total amount of bonds, mortgages, or 
other securities are: None. 

4. That the two paragraphs next above, giving the 
names of the owners, stockholders, and security hold- 
ers, if any, contain not only the list of stockholders 
and security holders as they appear upon the books of 
the company but also, in cases where the stockholder 
or security holder appears upon the books of the 
company as trustee or in any other fiduciary rela- 
tion, the name of the person or corporation for whom 
such trustee is acting, is given; also that the said 
two paragraphs contain statements embracing affiant’s 
full knowledge and belief as to the circumstances and 
conditions under which stockholders and security hold- 
ers who do not appear upon the books of the com- 
pany as trustees, hold stock and securities in a 
capacity other than that of a bona fide owner; and 
this affiant has no reason to believe that any other 
person, association, or corporation has any interest 
direct or indirect in the said stock, bonds, or other 
securities than as so stated by him. 

CHRISTIAN C. LUHNOW 


Sworn to and subscribed before me this 29th day 
of September, 1939. 
HARRY FRIEDMAN 


N. Y. Co. Clerk’s No. 154, Reg. No. O-F. 141. 

My commission expires March 30, 1940. 

Ce ee 

Dwight W. Chapman, of the American 
Trust Co., San Francisco, and Bennett S. 
Martin, of The First Trust Co. of Lincoln, 
Neb., have been appointed to the Board of 
Governors of the Investment Bankers Asso- 
ciation. George F. Spaulding, of The 
Northern Trust Co., Chicago, Ill., was ap- 
pointed National Chairman of the Finance 
Committee and Adrian M. Massie, of New 
York Trust Co., National Chairman of the 
Governmental Securities Committee. 
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